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Committee assignments for the new year are announced in this issue of 


the Journal. It was a tremendous source of satisfaction to receive the many 
offers of assistance and willingness to serve as well as the splendid cooperation 


of the members of the Board of Governors in making their recommendations. 
Because of the vital importance of the committee work, you may be assured 
that it was no easy task to select the members. Every effort has been made 
to accept voluntary offers to serve, to give weight to recommendations by the 
Board of Governors, and at the same time to give proper geographical repre- 
sentation. In addition, the problem of continuity has been partially solved by 
either having the chairman of last year’s committee serve as vice chairman 
this year or to see that a sufficient number of the members of the old com- 
mittee are reappointed. 

Your particular attention is called to the two new committees on Coopera- 
tion with Lawyers’ Title Guaranty Fund, which has now been approved by the 
Association, and the Committee on Organization of the Bar Association. The 
latter Committee will study the present Constitution and By-Laws in order to 
present a plan for the more effective and democratic organization of the Asso- 
ciation to the end that the membership at large may have a greater voice in its 


activities while at the same time deriving greater benefit by divisional opera- 


tion in specialized fields. 


It is hoped that the Committee on Legal Institutes will carry on the splendid 
program begun last year under the Chairmanship of William A. Lane, of the 
Miami Bar and that all members will lend their unqualified support to the 
new Chairman, Richard H. Hunt. The Membership Committee must continue 
an intense program to further enlarge the Association and reactivate those 
areas Which are now dormant. 

The main project this year will be that undertaken by the Public Relations 
Committee to which all are urged to lend their most active assistance. 

Our Association is now organized for the coming year. The success or 
failure depends entirely upon the aggressive and unselfish service of the Com- 
mittees and upon your unstinted cooperation and support. Let us have the best 
year in our Association’s history, and with your help we can achieve this goal. 

ROBERT J. PLEUS, President. 
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FLORIDA STATE BAR ASSOCIATION COMMITTEES 


STANDING COMMITTEES 


Committee on Civil Procedure 


John T. Wigginton, Chairman 


Tallahassee, Florida 


Edward McCarthy, Jr., Vice-Chm. 
Atlantic National Bank Bldg. 


Jacksonville, Florida 


Harold A. Kooman 
First Federal Bldg. 
St. Petersburg, Florida 


Stanley Milledge 
Court House 
Miami, Florida 


3. Velma Keen 
Tallahassee, Florida 


W. O. Mehrtens 
First National Bank Bldg. 
Miami, Florida 


Alfred A. Green 
Daytona Beach, Florida 


W. Brantley Brannon 
Lake City, Florida 


W. E. Arnow 
Gainesville, Florida 


Owen W. Pittman 
Miami, Florida 


John Bell 
Stovall Professional Bldg. 
Tampa, Florida 


Byron Butler 
Perry, Florida 


Committee on Criminal Law & Procedure 


J. Rex Farrior, Chairman 
700 Tampa Theater Bldg. 
Tampa, Florida 


Zach H. Douglas, Vice-Chairman 


33 West Ashley St. 
Jacksonville, Florida 


Phillip D. O’Connell 
Harvey Bldg. 
West Palm Beach, Florida 


James M. McEwen 
First National Bank Bldg. 
Tampa, Florida 


John R. Himes 
First National Bank Bldg. 
Tampa, Florida 


Woodrow M. Melvin 
Milton, Florida 


W. Wallace Shafer 
Cochrane Bldg. 
Lakeland, Florida 


Clyde H. Wilson 
Sarasota, Florida 


Bart A. Riley 
Seybold Bldg. 
Miami, Florida 


Julian C. Calhoun 
Palatka, Florida 


J. B. Hodges 
Lake City, Florida 


Committee on Probate and Guardianship Law 


Judge Jack F. White, Chairman 


Court House 
Clearwater, Florida 


Lyle D. Holcomb, Vice-Chairman 


Congress Bldg. 
Miami, Florida 


Judge Victor Hutchins 
Court House 
Orlando, Florida 


John E. Morris 
Fort Lauderdale, Florida 


Harry C. Duncan 
Gainesville, Florida 


James D. Bruton, Jr. 
Plant City, Florida 


F. C. Dart 
Sarasota, Florida 
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Myron G. Gibbons 
First National Bank Bldg. 


Robert L. McCrary, Jr. 
Marianna, Florida 


| Tampa, Florida Comer R. Hall 


First National Bank Bldg. 
Miami, Florida 


Charles S. Ausley 
Washington Square Bldg. 
Jallahassee, Florida 


G. A. Buie, Jr. 
Lake City, Florida 


Mrs. Catherine H. Carter 
DeLand, Florida 


Committee on Unauthorized Practice of Law 


Melbourne L. Martin, Chairman F. E. Starnes 
57 N.E. Ist Ave. Collier Bldg. 
Miami, Florida Fort Myers, Florida 


Baya N. Harrison, Jr., Vice-Chm. Judson Freeman 
700 Tampa Theater Bldg. 40 Buckman Bldg. 
Tampa, Florida Jacksonville, Florida 


Rk. K. Lewis Eugene C. Mitchell 
708 Guaranty Bldg. Atlantic National Bank Bldg. 
West Palm Beach, Florida Jacksonville, Florida 


Oliver C. Maxwell 
Tampa Theater Bldg. 
Tampa, Florida 


Angus Sumner 
Fort Pierce, Florida 


Lewis H. Hill, Jr. 
First National Bank Bldg. 
Tampa, Florida 


Committee on Legal Education and Admission to the Bar 


Edward S. Hemphill, Chairman John M. Allison 


Florida National Bank Bldg. First National Bank Bldg. 
Jacksonville, Florida Tampa, Florida 


William A. McRae, Vice-Chairman Ralph O. Cullen 
Florida National Bank Bldg. Ingram Bldg. 
Bartow, Florida Miami, Florida 


Parker Holt George H. Salley 


Collier Bldg. 
Fort Myers, Florida 


Lamar Warren Paul M. Souter 

Fort Lauderdale, Florida Palmer National Bank Bldg. 
Sarasota, Florida 

C. C. Bailey 

Consolidated Bldg. David W. Hendricks 


Jacksonville, Florida First National Bank Bldg. 
Orlando, Florida 


236 Shoreland Bldg. 
Miami, Florida 
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Committee on Professional Ethics & Grievances 


William P. Simmons, Jr., Chairman Martin Carabello 
First National Bank Bldg. Tampa Gas Co. Bldg. 
Miami, Florida Tampa, Florida 


George B. Carter, Vice-Chairman Clarence G. Ashby 

60 N. Court St. Barnett National Bank Bldg. 
Orlando, Florida Jacksonville, Florida 
Russell M. Yates 

350 Lincoln Rd. Norman §S. Brown 

Miami Beach, Florida 401-7 First National Bank Bldg. 
Tampa, Florida 

Law Exchange Bldg. Elliott Adams 

St. Augustine, Florida Barnett National Bank Bldg. 
Jacksonville, Florida 
Marianna, Florida Curtis Byrd 


815 Sweet Bldg. 
T. McE. Johnston 
First National Bank Bldg. 
Miami, Florida 


Committee on American Citizenship 


Thomas L. Glenn, Jr., Chairman William S. Frates 
Palmer National Bank Bldg. 627 Ingram Bldg. 
Sarasota, Fla. Miami, Florida 


Dean Boggs, Vice-Chairman William P. Tomasello 
Barnett National Bank Bldg. Bartow, Florida 
Jacksonville, Florida 
Henry G. Simmonite First Federal Bldg. 


713-14 Olympia Bldg. St. Petersburg, Florida 
Miami, Florida 


Orvil L. Dayton, Jr. 
Dade City, Florida 


Committee on Legislation 


Ralph A. Marsicano, Chairman Evans Crary 
First National Bank Bldg. Citizens Bank Bldg. 
Tampa, Florida Stuart, Florida 


Samuel W. Getzen, Vice-Chairman Raymond Sheldon 
Gainesville, Florida Wallace S. Bldg. 


Neil C. McMullen 
312% Twiggs St. Henry S. Baynard 
Tampa, Florida First Federal Bldg. 

oo St. Petersburg, Florida 


Collier Bldg. Charles O. Andrews, Jr. 
Fort Myers, Florida Metcalf Bldg. 


John G. Simms Orlando, Florida 


Seybold Bldg. J. Tom Henderson 
Miami, Florida Ea DeLand, Florida 
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Ww. G. Troxler 
Pp. O. Box 1390 
Miami, Florida 


B. F. Brass 
Commercial Bank Bldg. 
Daytona Beach, Florida 


Wallace E. Sturgis 
Holder Bldg. 
Ocala, Florida 


Owen W. Pittman, Chairman 
Miami, Florida 


C. N. Vice-Chairman 
Tort Lauderdale, Florida 


J. A. Scarlett 
DeLand, Florida 


M. L. Mershon 
Tirst National Bank Bldg. 
Miami, Florida 


LeRoy Collins, Chairman 
Washington Square Building 
Tallahassee, Florida 


William B. Tippets, Vice-Chairman 
First Federal Bldg. 
St. Petersburg, Florida 


Herbert U. Feibelman 
First National Bank Bldg. 
Miami, Florida 


Leo Foster 
Brock Bldg. 
Tallahassee, Florida 


Dewey A. Dye 
Bradenton, Florida 


Clin E. Watts, Chairman—4 years 
Barnett National Bank Bldg. 
Jacksonville, Florida 


C. I. Carey, Vice-Chm.—3 years 
Florida National Bank Bldg. 
St. Petersburg, Florida 


Cody Fowler—2 years 
Citizens Bldg. 
Tampa, Florida 


Committee on Memorials 


Committee on Publications 


Committee on American Law Institutes 


Raymond E. Barnes 
36 E. Pine St. 
Orlando, Florida 


Thomas T. Cobb 
116 So. Beach St. 
Daytona Beach, Florida 


Russel L. Frink 
Graham Bldg. 
Jacksonville, Florida 


L. L. Fabisinski 
Circuit Judge 
Pensacola, Florida 


R. D. Knight 
Barnett National Bank Bldg. 
Jacksonville, Florida 


James W. Day 
University of Florida 
Gainesville, Florida 


Lewis H. Tribble 
P. O. Box 1226 
Tallahassee, Florida 


O. C. Beakes 
904 Barnett National Bank Bldg. 
Jacksonville, Florida 


J. Lance Lazonby 
Baird Office Bldg. 
Gainesville, Florida 


1. A. Haslup—1l year, unexpired term 
George P. Garrett, Deceased 

Stetson University 

DeLand, Florida 


Thomas McE. Johnston—5 years 
First National Bank Bldg. 
Miami, Florida 
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Committee on Public Relations 


J. Kenneth Ballinger, Chairman 
Tallahassee, Florida 


Frank H. Elmore, Vice-Chairman 
Graham Bldg. 
Jacksonville, Florida 


Samuel W. Getzen 
Gainesville, Florida 


Donn Gregory 
205-11 Hinson Bldg. 
Tampa, Florida 


Charles A. Mitchell 
“Vero Beach, Florida 


John Fite Robertson 
Palmer National Bank Bldg. 
Sarasota, Florida 


Dan Kelly, Jr. 
Fernandina, Florida 


Melbourne L. Martin 
37 N.E. Ist Ave. 
Miami, Florida 


Sam T. Dell, Jr. 
Baird Office Bldg. 
Gainesville, Florida 


E. Clay Lewis, Jr., 
Port St. Joe, Florida 


Hubert C. Smith 
Fort Lauderdale, Florida 


E. Snow Martin 
Florida National Bank Bldg. 
Lakeland, Florida 


John R. Parkinson 
128 Live Oak 
Daytona Beach, Florida 


Lawrence Rogers 
Kissimmee, Florida 


Robert J. Bishop 
36 E. Pine St. 
Orlando, Florida 


Chas. A. Savage 
Robertson Bldg. 
Ocala, Florida 


A Past Presidents’ Committee Composed of All Past Presidents 
of the Association 


George C. Bedell 
Jacksonville, Florida 


O. K. Reeves 
Tampa, Florida 


Armstead Brown 
Tallahassee, Florida 


Robert Anderson 
Miami, Florida 


Raymer F. Maguire 
Orlando, Florida 


R. A. Henderson 
Fort Myers, Florida 


Tom Shackleford, Jr. 
Tampa, Florida 


Giles J. Patterson 
Jacksonville, Florida 


John Harris 
St. Petersburg, Florida 


Julius Parker 
Tallahassee, Florida 


James Booth 
St. Petersburg, Florida 


Wm. H. Rogers 
Jacksonville, Florida 


Martin Carabello 
Tampa, Florida 


Ed Bentley 
Lakeland, Florida 


D. H. Redfearn 
Miami, Florida 


J. Velma Keen 
Tallahassee, Florida 


Robert Milam 
Jacksonville, Florida 


Tom Gurney 
Orlando, Florida 


E. Harris Drew 
West Palm Beach, Florida 


Warren Jones 
Jacksonville, Florida 


E. Dixie Beggs 
Pensacola, Florida 
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Donald Walker, Chairman 
Florida Bank Bldg. 
Orlando, Florida 


Martin Sack, Vice-Chairman 
Atlantic National Bank Bldg. 
Jacksonville, Florida 


Hon. Glenn Terrell 
Supreme Court 
Tallahassee, Florida 


Committee on Law Reporting 


Hon. H. L. Sebring 
Supreme Court 
Tallahassee, Florida 


James W. Day 
University of Florida 
Gainesville, Florida 


W. J. Oven, Jr. 
Tallahassee, Florida 


F. Churchill Mellen 
Pensacola, Florida 


D. H. Redfearn, Chairman 
Shoreland Bldg. 
Miami, Florida 


William R. Rogers, Vice-Chairman 
Consolidated Bldg. 
Jacksonville, Florida 


Ed. R. Bentley 
Box 645 
Lakeland, Florida 


F. Maguire 
Box 633 
Orlando, Florida 


William Fisher, Jr. 
Florida National Bank Bldg. 
Pensacola, Florida 


C. Farris Bryant 
Ocala, Florida 


R. S. Pierce, Jr. 
Marianna, Florida 


E. A. Clayton, Chairman 
Miller Bldg. 
Gainesville, Florida 


Lewis E. Purvis, Vice-Chairman 
Arcadia, Florida 


James M. McEwen 
First National Bank Bldg. 
Tampa, Florida 


SPECIAL COMMITTEES 


Committee on New Constitution for Florida 


Committee on Juvenile Delinquency 


Richard J. Gardner 
Quincy, Florida 


Mrs. Catherine H. Carter 
DeLand, Florida 


W. Brantley Brannon 
Lake City, Florida 


Walter H. Woodward, Jr. 
Bradenton, Florida 


Alfred P. Marshall 
Clearwater, Florida 


Prof. George John Miller 
University of Florida 
Gainesville, Florida 


Dr. Roy F. Howes 
Stetson University Law School 
DeLand, Florida 


Dean R. A. Rasco 
University of Miami 
P. O. Box 428 
Miami, Florida 


Theodore J. Sakowitz 
Seybold Bldg. 
Miami, Florida 


Jacquelin J. Daniel 
Florida National Bank Bldg. 
Jacksonville, Florida 
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Committee on Bar Integration 
James D. Bruton, Jr., Chairman Fletcher G. Rush 
Plant City, Florida First National Bank Bldg. 


Stovall Professional Bldg. Julius Parker 
Tampa, Florida Tallahassee, Florida 


Frank D. Upchurch Erwin A. Clayton 
St. Augustine, Florida Miller Bldg. 
Gainesville, Florida 


Barnett National Bank Bldg. 
Jacksonville, Florida 


Committee on Married Women’s Rights 
Mrs. Frances Lovelace, Chairman Bryon Butler 
St. Petersburg, Florida Perry, Florida 


Mrs. Catherine Carter, Vice-Chm. A. S. Bradley 
DeLand, Florida Florida Theater Bldg. 
— St. Petersburg, Florida 


15th Road at Brickell Ave. Ophelia Lester 
Miami, Florida Key West, Florida 


Mrs. Edith M. James Mrs. Clara Floyd Gehan 
Graham Bldg. Miller Bldg. 
Jacksonville, Florida Gainesville, Florida 


Ed. R. Bentley Esther A. Poppell 
Lakeland, Florida Dupont Bldg. 
Miami, Florida 


Committee on Legal Service to the Armed Forces 
C. H. Earnest, Chairman Edwin M. Clarke 
1101 Harvey Bldg. Barnett National Bank Bldg. 
West Palm Beach, Florida Jacksonville, Florida 
Chester E. Whittle, Vice-Chairman W. J. Robinson 
37 E. Pine St. Fort Lauderdale, Florida 
Orlando, Florida John M. Cee 
Arthur T: Hill Pensacola, Florida 
1002 Lanford Bldg. Robert S. Baynard 
Miami, Florida First Federal Bldg. 

St. Petersburg, Florida 


Committee on Legal Institutes 
Richard H. Hunt, Chairman Julian L. Williams 
236 Shoreland Bldg. Sweet Bldg. 
Miami, Florida Fort Lauderdale, Florida 


J. Velma Keen, Vice-Chairman Peyton T. Jordan, Jr. 
Tallahassee, Florida First National Bank Bldg. 


John L. Graham Tampa, Florida 
110 West Indiana Ave. Frank H. Elmore, Jr. 
DeLand, Florida Graham Bldg. 


Chester H. Ferguson Jacksonville, Florida 

First National Bank Bldg. William H. Dial 

Tampa, Florida 18 W. Pine St. 
Orlando, Florida 
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Lawrence A. Truett, Chairman 
Washington Square Bldg. 
Tallahassee, Florida 


Doyle E. Carlton, Vice-Chairman 
First National Bank Bldg. 
Tampa, Florida 


Neil S. Jackson 
DeLand, Florida 


T. Frank Hobson—to 1950 
Supreme Court Bldg. 
Tallahassee, Florida 


C. E. Chillingworth—to 1949 
Court House 
West Palm Beach, Florida 


Francis P. Whitehair—to 1951 
DeLand, Florida 


W. H. Wolf, Chairman 
Manson Arcade 
Clearwater, Florida 


Charles A. Morehead, Vice-Chm. 
Ingram Bldg. 
Miami, Florida 


Albert Burnstein 
Seybold Bldg. 
Miami, Florida 


Harry C. Duncan 
Miller Bldg. 
Gainesville, Florida 


Gunby Gibbons 
First National Bank Bldg. 
Tampa, Florida 


William A. Gillen 
Citizens Bldg. 
Tampa, Florida 


Committee on Oil and Gas Rights 


Representatives to Conference of Judges of the Fifth 
Judicial Circuit 


Committee on Federal Taxation 


Thomas L. Glenn, Jr. 
Palmer National Bank Bldg. 
Sarasota, Florida 


McKenney J. Davis 
Court House 
Jacksonville, Florida 


Alternates: 


Charles Cook Howell, Sr. 
Jacksonville, Florida 


J. Thomas Gurney 
Orlando, Florida 


J. Velma Keen 
Tallahassee, Florida 


Norman S. Brown 
Citizens Bldg. 
Tampa, Florida 


Walter T. Travers 
278 South County Rd. 
Palm Beach, Florida 


Warren Wattles 
Greenleaf Bldg. 
Jacksonville, Florida 


Frank L. Watson 
Buckman Bldg. 
Jacksonville, Florida 


Russel M. Yates 
Miami, Florida 


George Ericksen 
First National Bank Bldg. 
Tampa, Florida 


George B. Carter 
60 No. Court St. 
Orlando, Florida 
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Committee on Evidence 


William Clinton Green, Chairman _ Charles E. Booth 


Dupont Bldg. 
Miami, Florida 


Daytona Beach, Florida 
William S. Fielding 


William E. Thompson, Vice-Chm. First National Bank Bldg. 


First National Bank Bldg. 
Tampa, Florida 


L. A. Haslup 
Stetson University 
DeLand, Florida 


J. Henson Markham 


St. Petersburg, Florida 


George T. Shannon 
Tampa Theater Bldg. 
Tampa, Florida 


Barnett National Bank Bldg. 


Jacksonville, Florida 


Committee on Membership 


J. B. Patterson, Chairman 
Sweet Bldg. 
Fort Lauderdale, Florida 


John C. Ausley 
Washington Square Bldg. 
Tallahassee, Florida 


Earnest E. Mason, Vice-Chairman Byron Butler 


Judge of Court of Record 
Pensacola, Florida 


E. Dixie Beggs 
Blount Bldg. 
Pensacola, Florida 


Walton B. Hunter 
Tavares, Florida 


John W. Rowe 
Manson Arcade 
Clearwater, Florida 


J. H. Millican, Jr. 
Palatka, Florida 


Winston E. Arnow 
Miller Bldg. 
Gainesville, Florida 


Wilson Sanders 
American Bldg. 
Orlando, Florida 


William P. Allen 
Bartow, Florida 


Oliver W. Folmar 
Shoreland Bldg. 
Miami, Florida 


Perry, Florida 


Tom B. Stewart, Jr. 
7 West Forsyth 
Jacksonville, Florida 


F. E. Starnes 
Collier Bldg. 
Fort Myers, Florida 


Paul E. Dixon 
Wallace S. Bldg. 
Tampa, Florida 


A. P. Drummond 
Bonifay, Florida 


Wareing T. Miller 
Guaranty Bldg. 
West Palm Beach, Florida 


NOTE: The policy of having one com- 
mittee member from each Judicial Cir- 
cuit is being continued. Each member: 
is requested to form a committee for 
his Circuit with a representative from 
each county in the Circuit. The Chair- 
man should then be advised of the per- 
sonnel on each Circuit committee. 
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Thomas Jean Ellis, Chairman 
Tallahassee, Florida 


M. L. Mershon, Vice-Chairman 
Miami, Florida 


Doyle E. Carlton 
Tampa, Florida 


Supreme Court Building Committee 


J. Tom Gurney 
Orlando, Florida 


E. Harris Drew 
West Palm Beach, Florida 


Committee on Statutory Revision 


Woodrow Melvin, Chairman 
Milton, Florida 


J. Lance Lazonby, Vice-Chairman 


Gainesville, Florida 


Berwick Anderson 
Green Cove Springs, Florida 


Frank L. Butts 
Ingram Bldg. 
Miami, Florida 


Louis Ossinsky 
Daytona Beach, Florida 


Leroy Collins 
Washington Square Bldg. 
Tallahassee, Florida 


W. H. Poe 
Florida Bank Bldg. 
Orlando, Florida 


Committee on Administrative Law 


A. Pickens Coles, Chairman 
First National Bank Bldg. 
Tampa, Florida 


James R. Wilson, Vice-Chairman 
Daytona Beach, Florida 


Heskin A. Whittaker 
60 N. Court 
Orlando, Florida 


Lewis W. Petteway 
Tallahassee, Florida 


Leo M. Alpert 
28 West Flagler 
Miami, Florida 


William D. Barfield 
Florida Theater Bldg. 
Jacksonville, Florida 


William F. Schulz 
Stetson University Law School 
DeLand, Florida 


Raymond E. Barnes 
36 E. Pine St. 
Orlando, Florida 


Committee on Cooperation With Law Schools 


Will M. Preston, Chairman 
ingram Bldg. 
Miami, Florida 


Alfred A. Green, Vice-Chairman 
224 South Beach St. 
Daytona Beach, Florida 


Douglas Stenstrom 
Sanford, Florida 


William A. McRae, Jr. 
Florida National Bank Bldg. 
Bartow, Florida 


Wallace M. Jopling 
Lake City, Florida 


Irving M. Wolff 
Ingram Bldg. 
Miami, Florida 


John M. MeNatt 
Barnett National Bank Bldg. 
Jacksonville, Florida 


David Phillips 
Dupont Bldg. 
Miami, Florida 


Paul E. Raymond 
Daytona Beach, Florida 


Selden F. Waldo 
Baird Office Bldg. 
Gainesville, Florida 


B. Campbell Thornal 
Metcalf Bldg. 
Orlando, Florida 
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Committee on Bar Integration 
James D. Bruton, Jr., Chairman Fletcher G. Rush 
Plant City, Florida First National Bank Bldg. 


Ek. Calvin Johnson, Vice-Chairman 


Stovall Professional Bldg. Julius Parker 
Tampa, Florida Tallahassee, Florida 
Frank D. Upchurch Erwin A. Clayton 
St. Augustine, Florida Miller Bldg. 


Gainesville, Florida 
Guy W. Botts 


Barnett National Bank Bldg. 
Jacksonville, Florida 


Committee on Married Women’s Rights 


Mrs. Frances Lovelace, Chairman Bryon Butler 

St. Petersburg, Florida Perry, Florida 

Mrs. Catherine Carter, Vice-Chm. A. S. Bradley 

DeLand, Florida Florida Theater Bldg. 
Mrs. Ethel E. Murrell St. Petersburg, Florida 
15th Road at Brickell Ave. Ophelia Lester 

Miami, Florida Key West, Florida 
Mrs. Edith M. James Mrs. Clara Floyd Gehan 
Graham Bldg. Miller Bldg. 
Jacksonville, Florida Gainesville, Florida 
Ed. R. Bentley Esther A. Poppell 
Lakeland, Florida Dupont Bldg. 


Miami, Florida 


Committee on Legal Service to the Armed Forces 


C. H. Earnest, Chairman Edwin M. Clarke 

1101 Harvey Bldg. Barnett National Bank Bldg. 
West Palm Beach, Florida Jacksonville, Florida 
Chester E. Whittle, Vice-Chairman W. J. Robinson 

37 E. Pine St. Fort Lauderdale, Florida 
Orlando, Florida John M. Coe 

Arthur T. Hill Pensacola, Florida 

1002 Lanford Bldg. Robert S. Baynard 

Miami, Florida First Federal Bldg. 


St. Petersburg, Florida 


Committee on Legal Institutes 


Richard H. Hunt, Chairman Julian L. Williams 

236 Shoreland Bldg. Sweet Bldg. 

Miami, Florida Fort Lauderdale, Florida 
J. Velma Keen, Vice-Chairman Peyton T. Jordan, Jr. 
Tallahassee, Florida First National Bank Bldg. 
John L. Graham Tampa, Florida 

110 West Indiana Ave. Frank H. Elmore, Jr. 
DeLand, Florida Graham Bldg. 

Chester H. Ferguson Jacksonville, Florida 
First National Bank Bldg. William H. Dial 

Tampa, Florida 18 W. Pine St. 


Orlando, Florida 
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Committee on Oil and Gas Rights 


Lawrence A. Truett, Chairman 
Washington Square Bldg. 
Tallahassee, Florida 


Thomas L. Glenn, Jr. 
Palmer National Bank Bldg. 
Sarasota, Florida 


Doyle E. Carlton, Vice-Chairman McKenney J. Davis 


First National Bank Bldg. 
Tampa, Florida 


Neil S. Jackson 
DeLand, Florida 


Court House 
Jacksonville, Florida 


Representatives to Conference of Judges of the Fifth 


T. Frank Hobson—to 1950 
Supreme Court Bldg. 
Tallahassee, Florida 


C. E. Chillingworth—to 1949 


Court House 
West Palm Beach, Florida 


Francis P. Whitehair—to 1951 


DeLand, Florida 


Judicial Circuit 


Alternates: 
Charles Cook Howell, Sr. 
Jacksonville, Florida 


J. Thomas Gurney 
Orlando, Florida 


J. Velma Keen 
Tallahassee, Florida 


Committee on Federal Taxation 


W. H. Wolf, Chairman 
Manson Arcade 
Clearwater, Florida 


Charles A. Morehead, Vice-Chm. 


Ingram Bldg. 
Miami, Florida 


Albert Burnstein 
Seybold Bldg. 
Miami, Florida 


Harry C. Duncan 
Miller Bldg. 
Gainesville, Florida 


Gunby Gibbons 
First National Bank Bldg. 
Tampa, Florida 


William A. Gillen 
Citizens Bldg. 
Tampa, Florida 


Norman S. Brown 
Citizens Bldg. 
Tampa, Florida 


Walter T. Travers 
278 South County Rd. 
Palm Beach, Florida 


Warren Wattles 
Greenleaf Bldg. 
Jacksonville, Florida 


Frank L. Watson 
Buckman Bldg. 
Jacksonville, Florida 


Russel M. Yates 
Miami, Florida 


George Ericksen 
First National Bank Bldg. 
Tampa, Florida 


George B. Carter 
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PROCEEDINGS CONFERENCE BAR DELEGATES 
APRIL 15, 1948 


MR. BEGGS: The Conference of Bar Delegates, preceding the 41st Annual 
Convention of the Florida State Bar Association, will please come to order. 
We are dispensing with any formalities in connection with the Conference of 
Bar Delegates and you will be appropriately welcomed at the formal opening 
of the Convention proper on tomorrow morning. This session, as you know, is 
devoted to the consideration of the real problem of the Association, which is a 
meeting of the Delegates from Local Bar Associations all over the State. The 
Bar Delegates have been apportioned in accordance with the size of the Local 
Association. This assembly has no power to bind the Association. But its 
recommendations to the Association carry great weight, because of the oppor- 
tunity for deliberation and consideration of the matters that are referred to 
at these meetings. 

The proceedings today are being wire recorded. Those speakers who will 
have something to say, will please come forward and speak in front of the 
microphone on the desk here in front of the platform. 
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The principal matter of business for today is one of the most important 
undertakings, in recent years, by the Bar Association. That is, the revision of 
the Rules of Civil Procedure. The proposed revision has received wide publicity 
by appearances in a supplement to a recent Advance Sheet of the Southern 
Reporter, and in the April issue of the Florida Law Journal. Any persons who 
do not have a copy of the proposed rules before them may borrow a copy of 
the Bar Journal on the Secretary’s desk. I will ask that they be distributed 
around, to those who do not have copies. 

Prior to our deliberations, the Secretary will call the roll of the Local Bar 
Associations. Each chairman of each delegation will please stand and state 
the attendance of your delegation upon this Association. 

...A roll call of delegates attending the Association meeting was had. 

MR. BEGGS: We will now begin our deliberations. I read from the Con- 
stitution of the Conference of Bar Delegates: 

“The purpose of this Conference is to create a better understanding between 
the members of the Florida Bar and a fair exchange of ideas among the dele- 
gates to the meetings to the State Bar Association; to encourage and maintain 
proper standards of professional conduct and to co-operate with the Florida 
State Bar Association in its program and purposes. The Conference shall have 
no power to make any decision binding upon the Association; but, after ap- 
proved by a majority of the Conference, it shall be reported to the Association 
for such action as said Association may deem proper. Propositions discussed 
in and disapproved by the Conference, shall, upon a majority vote of the Con- 
ference, be reported to the Association with a brief statement of the grounds 
urged and opposed.” 

We will, of course, be governed by those regulations, in our deliberations 
this morning, and throughout the day. 

As I have already indicated, the principal item of business that will occupy 
most of the day will be the consideration of the proposed Rules of Civil Pro- 
cedure. These rules have actually been framed as a revision of the Common 
Law Rules of Florida. It is to be hoped that if adopted and promulgated by 
the Supreme Court, that at the same time there will be a companion revision 
of the Rules in Chancery Cases. With that end in mind, Mr. Edward McCarthy, 
of Jacksonville, Chairman of the Chancery Practice Committee, is present this 
morning with members of his Committee. 

After the rules have been discussed, if anyone has any thought in connection 
with the application of the rules to Chancery Practice, your suggestions will 
be welcomed by Mr. McCarthy and his Committee. 

Mr. John T. Wigginton, of the Tallahassee Bar, has served very ably on 
this Committee, as its chairman. He and the eminent lawyers that constitute 
this Committee have devoted a great deal of their time and personal expense 
to a formulation of these rules, having held meetings about the State, and 
having met at length at Tallahassee with members of the Supreme Court and 
its Advisory Committee in the preparation of the rules. 

I will call Mr. Wigginton to the platform and turn the meeting over to him, 
for a presentation of the proposed rules. 

MR. WIGGINTON: Mr. President and members of the Conference: 

This subject of rules is one which on its face appears to be rather dry and 
technical, and one, which, to say the least, is not very interesting. But I am 
sure that we will all agree that it is one that is vital to the practice of law 
and in which we all, generally, do, and most certainly should, have a very keen 
interest. 

In order that you might know the situation in which this Committee found 
itself upon being constituted, I would like, with your permission, for a moment, 
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to go just briefly into the background of this question of rules for the 
Association. 


Those of you who have been in this Association and have been more active 
in it than I have, remember that this work has been going on, by the Association 
now, for perhaps nine or ten years. The lawyers of the State, with the co- 
operation of the members of the bench, have been trying that long to effect 
some reforms in our procedure at Common Law. The first problem that was 
presented was, who had the right to promulgate rules. The question arose as 
to whether the Court, itself, could do it or whether it had to be done by the 
Legislature. I think a committee of this Association went before the Court by 
petition and was advised at one time that they considered it, primarily, a legis- 
lative matter. So our Committee worked on a draft of a bill and tried, I think, 
for two or three sessions, to get it adopted in the Legislature, giving the 
Supreme Court the authority to promulgate rules of procedure at Common 
Law. After much opposition and a very hard fight over the years, such a bill 
was enacted. It gave the Supreme Court the right to promulgate such Common 
Law Rules as it saw fit, which, when promulgated, would be final, but with 
the condition, however, that that report of those rules be sent back to the 
Legislature as a matter of information. When that hurdle was passed, the 
Association felt then that it could go directly before the Supreme Court with 
suggestions and with a proposed draft that would be acceptable and would be 
adopted by the Court. I think, under the instructions of this Association, this 
Committee prepared a draft of rules modeled almost exclusively after our Federal 
Rules of Procedure. That draft, that was prepared after many meetings and 
much hard work, you might say, adopted the Federal Rules of Procedure for 
the Florida Practice. The net effect of them was to abolish the distinction 
between law and equity and to repeal all of our existing rules. We had, under 
those rules, as we do in the Federal Court, only one form of action. Your 
Committee filed that report with the Supreme Court by petition and asked that 
it be adopted. At that time the Court did not feel that it was wise, either to 
abolish the distinction between law and equity, or to adopt, in toto, the Federal 
Rules of Procedure as the Rules of Practice in Florida. So the Committee’s 
recommendations and the report was rejected. I think it was rejected in such 
way that this Association was given to understand very clearly that the Court 
did not consider that now was the time or that this was the time to abolish 
our old rules or to adopt the Federal system in the State of Florida. I think, 
for the purpose of this discussion today, that it would serve no useful purpose 
for us to go back and try to determine if they were wise in that action. I think 
it can be said that was the action and I do not believe that any different 
opinion is entertained by the Court today. Nor was it at the time this Committee 
was constituted. The Supreme Court, itself, appointed its own committee to 
work on this matter, and a committee of very able lawyers, and some members 
of the bench, met from time to time with members of the Supreme Court in 
an effort to suggest certain rules that might improve our practice at Common 
Law. That Committee drew up a tentative draft and presented it to the Court 
and the Court, I think, had it published. That was done shortly prior, I think, 
to the convention of this Association at Palm Beach. Most of you who were 
at the Palm Beach Convention, remember what happened there. Some rather 
strong words were used on the convention floor, expressing opinions as to the 
Court’s action in rejecting the Association’s recommendations, and as a result, 
the Supreme Court Committee, while not being disbanded, at least ceased, 
temporarily, doing any work at all. They called the dogs off, so to speak, and 
the matter stood in status quo. The Committee from this Association attempted, 
from time to time, to get the matter again revived and some more work done 
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on it to see if we could get together. But I do not think that those efforts met 
with great success either. Therefore, when President Beggs came in and 
appointed this present Committee to try to work on our Common Law Rules, 
that, which I have briefly related, was the background of this question that 
we were faced with when we were brought around to consider what could be 
done. Your Committee has met three times since it was appointed; twice in 
Jacksonville and once in Tallahassee. At our first Jacksonville meeting, we 
thought that it was important and necessary that the first act we do was to 
determine what course of procedure we would take. As we saw it, we had three 
alternatives. First, we could still insist that all of our Common Law Rules 
and our Equity Rules be junked, and that we go back to the Supreme Court 
again, insisting on the Federal Rules or nothing. That was one course that 
we could take. It would not have taken much work on our part, because we 
could have re-adopted the formal report that was filed and go back and ask 
that it be considered. However, a discussion with some members of the Court 
convinced me that this course of procedure would be futile; that we would be 
butting our heads against a stone wall; that no useful purpose would be 
served; it would just tend to further aggravate the situation that had thereto- 
fore existed, and nothing could be accomplished. The other course that we 
could have taken was to assume the attitude that some members, some respectable 
members of our bar had taken, and that some respectable members of our bench 
had taken, and that is that no changes were necessary. That would have also 
been a very easy course to have taken. We could have filed that report with 
the convention at this meeting and have been discharged. However, the members 
of the Committee did feel that a certain number of changes were highly desir- 
able to improve the Common Law Practice in Florida, and we also felt that 
some of those changes could be made acceptable to the Supreme Court. We 
approached our duties with the attitude that the responsibility, after all, for 
the adoption of rules, was not the State Bar Association’s, nor our Committee’s. 
I have found it very easy to make suggestions to the man in the responsible 
position, who has to answer for his acts, but when you are in that position, it 
is a little more difficult to deal with a subject and you go a lot more slowly 
because the responsibility rests on you. Therefore, this Committee realized 
that we were in a position of trying to be helpful and working in co-operating 
with the Supreme Court and its committee; realizing all the while that the 
ultimate responsibility for any changes that are made, lies with the Court itself. 
So the last course was the one that we adopted. We decided at that first meeting 
that we would use, as a basis for our work, for the basis of any changes that 
we might suggest, the work that had heretofore been done by the Supreme 
Court Committee, itself, because they had made a number of very good sug- 
gestions in the form of rules, and we would take that and the Rules of Federal 
Procedure and we would work from there on out, retaining, if possible, as many 
of our existing Common Law Rules as we felt were desirable and were still 
capable of being used in the practice; those that were not, we would try to 
amend them to make them usable, and then we would also incorporate into this 
draft, new rules, patterned, as I say, primarily, after the Federal Practice. 
After two meetings we developed a draft of rules that we thought could be 
used as a working basis. We then asked the Supreme Court to call its committee 
together. I might say here that from the very outset of this Committee’s work, 
Judge Glenn Terrell, who was Chairman of the Supreme Court Committee, has 
been extremely helpful and co-operative in everything that we have done. I 
have consulted and co-operated with him before our first meeting and since. 
I might say that he attended our second meeting in Jacksonville, and sat in 
with us and gave us the benefit of the suggestions that he had. After our 
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draft was gotten up and we went over it and were satisfied with it, Judge Terrell 
promptly called a meeting of his Committee. On that Committee were two 
Supreme Court Justices, in addition to Judge Terrell, as well as the other 
very able outstanding lawyers of the States who comprised his Committee. Judge 
Thomas, one of the members of that Committee, could not be present, and 
Judge Wisehart, who was serving in Tallahassee, then, as an Associate Justice 
sat in our meeting with us that day. We took the draft that this Committee 
had gotten up and went over it rule by rule with the Supreme Court Committee 
in joint meeting. The meeting was very harmonious; there were naturally, 
differences of views, which were frankly expressed, but after the end of that 
day and half of the next, we had succeeded in going through our entire draft of 
rules, making such additional changes and alterations as appeared to be desir- 
able and necessary, and finally wound up with the completed and final draft 
which has been published, as President Beggs said, in the Advance Sheet of the 
Southern Reporter and the Bar Journal, which is now before you for your 
consideration. 

Judge Terrell told me before I came down, and, by the way, I am very 
sorry that he could not be here, but he could not. He asked me to speak 
for him, however, in this respect. That between the time this convention 
closes and your Committee goes back before the Supreme Court with 
the formal petition for the adoption of these rules, we expect to get, and 
hope to get from the members of the bar and the beuch, as many suggestions 
as you might have concerning these rules. And when we feel that all of the 
suggestions that we are going to get, are in, we will again call a joint com- 
mittee meeting and take your suggestions one by one and go over them and 
give them the very best that we have in the way of consideration. The spirit 
on those two committees, I think, is splendid. There is no one on the Committee 
who is dogmatic, particularly, or who has formed or advanced any fixed ideas 
about them; we are all striving to give the bar and bench something that will 
be helpful. So I want you to know that I will valuably welcome all of your 
suggestions, and I want you to know that before we get through with our work, 
that every suggestion that you, or anyone else makes, will have the very best 
consideration that we can give it. And when we get through considering these 
suggestions, we will make such alterations or amendments as may be necessary 
to conform these thoughts and ideas of yours in a draft, and that, then, will 
be the final form of the rules that we will propose by our petition to the Supreme 
Court. So, there is no pride of authorship in this set of rules that we are now 
considering. Many people have worked hard. We are proud of the work that 
we have done, naturally, but we are not too proud that we close our eyes to 
the thought that they cannot still be further improved. So with that in mind, 
and assuring you that we do welcome, and will welcome your suggestions, we 
will now hear from the floor on a discussion of the rules, individually. Or, if 
you have any thoughts about the general purpose, we will be glad to discuss 
those too. As you speak, come right up here, because we are wire recording 
these proceedings. 

MR. DeJARNETT: Mr. Wigginton, you left the inference, I think, that 
the Supreme Court Committee has given their blessing and their approval to 
these rules. I happen to know that a good many members of that committee 
are violently opposed to them. Did you intend to leave that impression? 

MR. WIGGINTON: Mr. DeJarnett, I did not intend to leave that impression. 
I meant to state it as a fact. And, it is a fact. Now I do not say that every 
member of the Supreme Court Committee was in Tallahassee when we acted 
on this. I do not think all of them were. However, a quorum of the Committee 
was present. All came that wanted to, or could, because they were all invited 
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and given, to my knowledge, three weeks notice of the meeting. At that meeting 
we took these rules one by one, and I would say ninety percent of the Supreme 
Court Committee, as well as ninety percent or more of our Committee, approved, 
unequivocably, every rule in this compilation. I would not doubt but what there 
are some members of the Supreme Court Committee, violently opposed to these 
rules. If you know anything about the composition of that Committee,—and 
I wish Judge Terrell was here, because he appointed it—he purposely and 
intentionally appointed on this Committee, men whom he pretty well knew 
did not want any changes in the rules. On the other hand he appointed on 
this Committee, men who wanted the old rules thrown out of the window and 
the complete Federal Practice installed in Florida. He also appointed on this 
Committee, men in between those two extremes, hoping, as he told me, to get 
a very fair cross section of thought on the subject, believing that when that 
Committee so constituted, came out and adopted a set of rules or approved 
them, that they would be very good rules and had been looked at from every 
angle. So I do not question your statement that there are some members on 
the Supreme Court Committee who do not like the rules. However, I will say 
again, as a fact and not an inference, that at least ninety percent of the Supreme 
Court Committee present in Tallahassee, in response to the chairman’s call, 
approved, unequivocably, every rule in this compilation. 

Does that answer your question? 

MR. DeJARNETT: Yes. 

MR. WIGGINTON: Are there any other questions, gentlemen? 

MR. GETZEN: May I ask if the Committee has given thought, upon the 
final adoption of these rules, as to when the effective date will take place, as 
to the adoption? Of the practice? , 

MR. WIGGINTON: Mr. Getzen, I will state that that question has been 
informally discussed in our Committee meetings, and I will say that in con- 
ference with Judge Terrell, he raised that question and I told him that from 
talking to my Committee—“I say my Committee”—our Committee, it was our 
feeling and our desire that as soon as we could get a set of rules, that we could 
agree on, that we were going to to propose them to the Court and ask that 
they be immediately adopted and put into effect as soon as they possibly could 
be, taking into consideration all factors that should be considered as to the 
time. We felt that as time goes on, there would be no real purpose served by 
any unnecessary delay in getting a workable set of rules adopted. Judge Terrell 
indicated to me, however, that he thought he would like to delay any final 
action on the rules until at or about the time of the 1949 Legislature, so that 
they could then promulgate these rules and pass them over to the Legislature 
for its inspection, thereby giving the Legislature any opportunity it might want, 
to do anything in its power toward making any changes. I think the Court 
wants to be fair with the Legislature, the legislative branch of the government, 
and not usurp any of its prerogatives. Now I do not know that Judge Terrell 
was speaking for the Court. I am inclined to think that he was not. I believe 
that was his own individual feeling about it. It may be that it was a feeling 
sponsored by the desire to protect the Court in anything it saw fit to do, after 
the Legislature adjourned and try them for two more years, and then the 
Legislature could make the changes. Now I would like to have expressions 
from the floor as when these rules should become effective in the event we can 
finally come out with a set of rules, after all suggestions have been considered, 
that are acceptable to the Court. I was only acting as the spokesman of our 
Committee. I would be glad to hear your suggestions from the floor. 

MR. RAILEY: If I may be permitted, as you went over these rules, I 
found some in which I found some contradictions and inconsistencies. If I 
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might point out, not speaking of just one rule, but, there are one or two things 
at this point. And, by the way, I am one who thinks that there should be some 
revision of our rules. I have practiced under the old rules some forty years. 
So, it doesn’t make a whole lot of difference. However, I do think the practice 
could be improved. j 

Now take Rule 5, for instance. It abolishes rule days and process. Now, 
if you turn over to Rule 50, Time for Traverse. When any garnishee answers 
at the time required by law and so forth, he shall have until the next succeeding 
rule day to file a statement traversing the allegations of the garnishment. 
Also, in Section (b) of that same Rule 50, reference is made that scira facias 
shall issue against such garnishee, returnable to the next rule day. Now that 
may have been an oversight on the part of the Committee. 

MR. WIGGINTON: If you will note there, Mr. Railey, in Rule 50 of these 
rules, you will find that we have excluded from the operation of these rules, 
the statutory forms of procedure where the procedure in accomplishing the 
purpose of those statutes, is fully set out. In other words we have a number 
of statutory procedures. We have a number of statutory remedies. The pro- 
cedure for getting those remedies is set out in the statute and it is felt that 
the procedure set forth in those statutes is excellent, considering the type of 
action you are filing. So we have excluded from the operation of these rules, 
those various statutory remedies where the procedure is set out in the statute 
itself. We felt within the time limited, it would be impossible to go through 
all of those statutory remedies and try to suggest rules that would amend the 
statute and eliminate rule days and make all of those forms of procedure con- 
form to these rules. Now these Common Law Rules apply especially to your 
Common Law forms of action and not your statutory form of procedure. Is that 
right, Mr. Pleus? 

MR. PLEUS: That is correct. 

MR. WIGGINTON: And that is the reason you find that in there. Now 
we considered eliminating that rule entirely on garnishment. But, we turned 
to our statutes and found that the provision of that rule is not covered in the 
statute and therefore we felt that it should be included and retained in our 
rules. You will find that is one of our old Common Law Rules. Rather than 
abolish it and leave nothing there to cover the situation, we carried it forward 
into our rules as we have on several other matters. But we tried to make it 
clear, and I did mention that in the beginning—or I should have—and I thank 
you for calling it to our attention—that these rules will not apply to any of 
your statutory remedies, where the procedure for getting that relief is fully 
set forth in the statute. 

MR. RAILEY: Referring to the same Rule 5, and then referring to Rule 
13, paragraph (a), it says, “a defendant shall serve his answer within twenty 
days after the service of the summons upon him, or not later than the Appear- 
ance day fixed in the notice”. Now there is no Appearance day fixed in the 
summons. Does that refer to the summons or does that refer to some other 
notice? It refers to an Appearance day. Well, the summons doesn’t fix any 
Appearancce day, except twenty days after the service. Now what reference 


does that “Appearance” have? To what does it refer? “Not later than the 
Appearance date’. 


MR. WIGGINTON: Yes, sir. 


MR. RAILEY: Now there is no provision in this rule, as I see, for any 
appearance. 

MR. WIGGINTON: No, sir. 

MR. RAILEY: Well—. 


MR. WIGGINTON: There is a return date only as set forth in the summons, 


200 FLORIDA LAW JOURNAL 


or, if it is a notice, then it is the day that you are to appear and file your 
pleading. As in publications. 

MR. RAILEY: That “appearance” refers to that? 

MR. WIGGINTON: Yes, sir. 

MR. RAILEY: It seems to me that that could be made a little clearer. 

MR. WIGGINTON: Yes, sir. That was taken almost verbatim from the 
Federal Rules, and I am sure that you are familiar with how that is done in 
the Federal Practice. It is taken almost exclusively from the Federal Rule on 
the subject, and that is what it refers to. There is no provision for appearances 
under these rules, as it is now. You come in in twenty days and file your 
defensive pleading, either motion or answer. 

MR. RAILEY: In referring to Rule 9, paragraph (g). “A pleader shall 
set up in the same action as many claims or causes of action in the same right 
as he has”. Then in the next sentence, “A party may also set up two or more 
statements of a claim or defense alternatively or hypothetically, either in one 
count or defense, or in separate counts or defenses.” Then further down,— 
in the last sentence, “A party may also state as many separate claims or defenses 
as he has, regardless of consistency, and whether based on legal or on equitable 
grounds”. Now it seems, in the first place, this hypothetical proposition—I am 
opposed to that. The alternative is all right but I don’t think there should be 
any hypothesis. You deal in hypotheticals. But in the last paragraph, particu- 
larly, is the objection, that you may set up claims, legal or equitable. You are 
combining there, law and equity in one; in your Common Law suit. We are 
supposed, and as I said, the intention was, to separate them. Under our present 
Common Law system we set up equitable defenses, which I think is not proper. 
But I don’t think we should try to combine them; try to combine equity and 
common law in setting up that claim. Then you might just as well do away 
with your equity branch of the Court. 

Now referring to Rule 13. 

MR. WIGGINTON: Before you leave that, do you want to finish discussing 
that matter? 

MR. RAILEY: That is all right. 

MR. WIGGINTON: I think you have a very good thought there. Of course, 
under our Common Law practice, at present, the defendant can file equitable 
pleas. You have no objection to that phase, here, where it says a defendant may 
file separate equitable defenses. 

MR. RAILEY. I have no objection to that. But I am talking about the 
equitable claims that a plaintiff might file. 

MR. WIGGINTON: Well, I think that is something we could give some 
thought to. That, again, is modeled after the Federal Practice, but you can 
understand why it would apply there, because there is no distinction between 
law and equity and it is not present. Here we are preserving the distinction. 
But, that is a very good thought and one that your Committee will give some 
consideration to. In other words we will stay in the Common Law side of the 
Court all the time in filing our claims. That is, it would be a Common Law 
claim throughout and no Equity claim. As to defenses, they can still file the 
equity defenses. We were perhaps led off there by patterning it after the 
Federal Practice and that was overlooked. I thank you for calling it to our 
attention. 

MR. RAILEY: Now referring to Rule 13 again, paragraph (b) as to 
presenting these defenses, in connection with paragraph (h) in the same rule. 
“That the defense of failure to state a claim upon which relief can be granted, 
the defense of failure to join an indispensable party”, and so forth, and also 
“(2), that whenever it appears by suggestion of the parties or otherwise that 
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the court lacks jurisdiction of the subject matter, the court shall dismiss the 
action.” The party waives all defenses except he knows. Now why the repetition 
in paragraph (h), setting up those defenses, or why that exception? In 
paragraph (h). 

MR. WIGGINTON: Mr. Pleus, that is one of the rules, I believe, that you 
worked on. Will you answer it? 

MR. PLEUS: I am not certain that I understand your exact question, sir, 
and I wish you would re-state it. 

MR. RAILEY: That paragraph (b) sets forth the defenses that may be 
set up by motion. 

MR. PLEUS: Yes. That is correct. 

MR. RAILEY: Paragraph (h) of that rule says a party waives all defenses 
and objections which he does not present, either by motion as heretofore pro- 
vided. That is, I am referring back to (b). Or, if he has made no motion in 
answer to a reply, except—now the exception is what I am referring to. “That 
the defense of failure to state a claim’—. Well, in (b) you can set up that 
defense. Under (b). Why doesn’t he waive that, if he don’t set it up here. 
Why this exception, is what I am getting at. Why the exception from (b)? 

MR. PLEUS: Well, the point is that you set those defenses up by motion, 
but, you waive those defenses which you do not present by motion. Provided 
that you have made no motion, you cannot set them up in your reply, or answer. 
Now, is that part clear? 

MR. RAILEY: No, because (b) provides that you set them up in your claim. 

MR. PLEUS: That is right. Now, then, these exceptions are that you 
can set those up at a later time, because if your pleading does not set up a 
cause of action, you are not entitled to recovery, regardless of when that is 
made. 

MR. RAILEY:. Why set them up later? Why not compel them to set them 
up all at once and get through with it? You insist on these two things. 

MR. PLEUS: Suppose you did not set up the lack of an indispensable 
party, and then the matter came on for final hearing or final judgment and it 
was determined that there was an indispensable party. That was not the way. 
But, can the court proceed to grant relief? It might not be developed until a 
later time. That is the theory of the Federal Rules. The same as jurisdiction. 
Whenever it appears that the court lacks jurisdiction, it makes no difference 
whether you have ever raised it or not. And that is the purpose of those 
exceptions right there. 

MR. RAILEY: Referring to Rules 19,—this is probably—maybe—just a 
typographical error. But, it refers to the judicial districts. It probably occurred 
from copying the Federal Rule. “And may be served in any judicial district’. 
Now in Rule 20, as to depositions, paragraph (a) in the second sentence, 
“after the commencement of the action, the deposition may be taken without 
leave of court, except that leave, granted with or without notice must be 
obtained if notice of the taking is served by the plaintiff within twenty days 
after commencement of the action”. Why the exception there? Rule 20 para- 
graph (a)? Second sentence. I am just calling your attention in order to get 
a more clearer explanation of these things. 

MR. PLEUS: Yes, sir. The purpose is that the defendant is not required 
to file his defensive plea until twenty days after the commencement of the 
action. He, as a matter of fact, has not submitted himself to the jurisdiction 
or responded to the process until that time. If, within that time, you want to 
take the deposition, you must have leave of court. That situation might pre- 
sent itself. 

MR. RAILEY: Now Rule 30, (b) 1.— 
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MR. PLEUS: I think you will find, as you go along, other typographical 
errors, and, if you do, we will appreciate it if you will call them to our attention. 

MR. RAILEY: Thank you very much. 

MR. McCARTHY: Mr. President, I have an observation to make regarding 
Rule 11, considering it a correction of Rule 4, requiring copies of contracts to 
be attached to and made a part of the pleadings. I think that we might have 
some consideration of our efforts to simplify the practice, as far as possible, 
without placing on us the burden of unnecessary paper work. If I were to 
require a copy of a simple promissory note or some such contract as that, 
attached to a declaration. It is conceivable could be brought on a lot of things, 
such as contracts. I think it would be best to require the plaintiff to set out a 
complete copy of a long contract and make it a part of his declaration, and then 
make copies of that to be filed in the clerk’s office, to be served on a party. 
These rules are to apply exclusively to common law practice, and I suggest that 
the Committee take into consideration some limitation of this requirement, 
that every contract upon which a pleading is based, must be copied, because 
I think we can save a good deal of unnecessary paper work in that way. 

MR. WIGGINTON: Thank you very much for that suggestion. In order 
that you might not have to copy all of the voluminous documents and attach 
them to your cause of action, sir, this rule contains this language which I am 
sure you saw: 

“All bonds, notes, bills of exchange, contracts and accounts upon which suit 
may be brought, or a copy thereof, or a copy of the portion thereof material to 
plaintiff’s cause of action, shall be incorporated in’”—and so forth. 

Now under that rule, if you have a voluminous document and your cause of 
action depends on only certain material portions of it, of course the rule itself 
excuses you from copying the whole thing. And, you attach copies of only that 
portion affecting your suit. I think in fairness to the court, he is entitled to 
see that, and when you start to serve, or leave with the clerk, under these 
rules, a copy of your complaint for the defendant to pick up and take to his 
lawyer, in order that he may know, properly, what you are suing him for, I 
think, in all fairness, he is entitled to a copy. I do not know how you would 
eliminate the necessity of furnishing the defendant with a copy of your cause 
of action upon which you are suing, if the purpose of the rule to be accom- 
plished. That is, if you are to serve with the summons, or leave with the clerk, 
for him to pick up, a copy of your complaint or declaration. This is the same 
language, almost, that is used in our existing Common Law Rules. Rule No. 16. 
The one we are now practicing under provides that all bonds, notes, bills of 
exchange, covenants, contracts and accounts upon which suit may be brought, 
or a copy thereof, or a copy of the portions thereof material to plaintiff’s cause 
of action—the same wording as we have here—shall be filed with the declaration 
and shall be taken and considered a part thereof. We have followed, almost 
entirely, that language. So I think it is clear under the rule that if your cause 
of action depends only upon a portion of a written document, all you have to 
copy and attach to your complaint or your declaration is that portion material 
to your cause. I do not see how we could get around, however, furnishing the 
defendant with a copy of the same. If you are going to attach the original, 
then I think the burden would be upon you, under the rule, to make a copy of 
that portion you are suing on and attach it to your declaration and leave it 
with the clerk for the defendant to pick up. However, we will give some thought 
to your suggestion on that and appreciate it. 

MR. HILL: I have two or three observations in the nature of an inquiry 
rather than a constructive suggestion, because, admittedly most of us, or at 
least I probably should confine my declaration to my own experience, have 
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had a scant opportunity to give studied consideration to these rules. Or these 
proposed rules. I would like to inquire, however, under rule 14, which has to 
do with sham pleadings. On page 127 of the Bar Journal, where it says under 
“comment”, it is “similar to Common Law Rule 22, except that it extends the 
sham plea rule to all pleadings or portions thereof filed in the cause”. I merely 
inquire if that statement is meant in the same way or to the same extent that 
apparently the English indicates. —“all pleadings”. In other words may be 
attacked as sham, all pleadings, including the complaint as well as the answer. 

MR. WIGGINTON: We had this feeling about that and here is what the 
discussion developed. Under the present Common Law Rule 21, on Sham Pleas, 
it was only the plaintiff’s prerogative to attack the defendant’s defense, if he 
considered it a sham, and it was incorporated as a plea in the suit. However, 
under the form of pleading that will be followed in these rules, pleas are 
abolished and you will file your defense in the form of an answer, to which, 
or in which you can incorporate your counter-claim. Now the counter-claim 
can be incorporated in the answer and the plaintiff then has his right under 
the rules to file his reply to the counter-claim. Now, if his reply is mere iy 
a sham, the defendant should have the same right to have that reply to uis 
counter-claim stricken as the plaintiff has the right to have the defendant’s 
plea stricken or his answer stricken. Now that is what we had in mind, that 
if any pleading filed is a sham, whether it is filed by the plaintiff or the 
defendant, the opposing party should have the right to call it to the court’s 
attention and have it stricken, if it is essentially a sham, and not to confine 
that right and let it lie only in the hands of the plaintiff, as does our present 
Common Law Rule 22. Now, that is what was meant by the language in the 
comment. 

MR. HILL: Then that language, as clarified by your comment, Mr. Wig- 
ginton, would make it entirely in order to raise the question of a sham pleading 
in the original complaint. That is, the defendant might then, very properly, in 
his answer or by motion to strike, raise the question of the sham nature of 
the original complaint. 

MR. WIGGINTON: I think perhaps he could, although he has other means 
of attacking a complaint that does not state a cause of action. If it does 
state a cause of action and is entirely a sham, I think that defense would be 
available to him and I think that it should be. 

MR. HILL: The next question that occurs to me is one which is not at 
all stated, but, under our Common Law Rules and our Procedure, whether 
governed by statute or rule, pleas must be sworn to. 

MR. WIGGINTON: Yes, sir. 

MR. HILL: It has long been my modest opinion that that is archaic and 
I know on many occasions clients inquire with regard to fact that an attorney 
or party may swear that the plea or number of pleas are true, when in fact 
he knows that they are not true. He is just merely urging it as a defense. Now 
under these proposed rules the pleas are abolished and in lieu thereof the 
answer will constitute a defense. 

MR. WIGGINTON: Yes, sir. 

MR. HILL: Nothing is said here that I have found, in the proposed rules, 
but it is contemplated or would it be required that they have to be sworn to. 

MR. WIGGINTON: I believe that is taken care of in Rule 12, under 
“Attorneys”. It reads this way: 

“Every pleading of a party represented by an attorney shall be signed by 
at least one attorney of record in his individual name, whose address shall be 
stated and who shall be duly licensed to practice law in Florida, and he may 
be required by order of court to vouch for his authority to represent and give 
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the address of the party. Except when otherwise specifically provided by rule 
or statute, pleadings need not be verified or accompanied by affidavit. The 
signature of an attorney constitutes a certificate by him that he has read the 
pleadings and to the best of his knowledge, information and belief there is 
good ground to support it; and that it is not interposed for delay’’. 

I think that would perhaps answer the question of whether or not it would 
have to be verified. 

MR. HILL: But the statute provides that the plea must be sworn to. 

MR. WIGGINTON: That is right. 

MR. HILL Then we have the exception there. 

MR. WIGGINTON: Yes. 

MR. HILL: That is why I raised the question. If it is provided by a rule 
as distinguished from statute, then these rules, if they should go into effect, 
supersede any prior rules but they would not supersede the statutory requirements. 

MR. WIGGINTON: Well, it is our thought, and it is our opinion, and it 
is the opinion of the Supreme Court, sir, that these rules will have the force 
and effect of statute and repeal everything inconsistent with it. 

MR. HILL: I think that answers the question. 

MR. WIGGINTON: And so, similarly, as these rules abolish pleas, the 
statute that requires pleas to be verified would fall in deference to these rules. 

MR. HILL: Well, that would answer the question. Although the exception 
in Rule 12 says “except where controlled by statute” or words to that effect. 

MR. WIGGINTON: If the statute required that an affidavit in replevin, 
you might say, or a garnishment answer must be sworn to, then you see that 
would not be affected by these rules, because we have excepted those from it. 

MR. HILL: Then you mean, unless a special statutory action requires 
it, and procedure outlined under the statute, rather than a specific statute pro- 
viding that the plea shall be sworn to—. 

MR. WIGGINTON: Yes. 

MR. HILL: There is just one other observation. It is apparent that a num- 
ber of these rules, if not a great majority of them have either been a verbatim, 
or practically so, a re-statement of the Federal Rules, or a slight modification 
or change in phraseology, and we might cautiously regard what might be per- 
mitted under Federal Procedure and what under our Florida Statutory procedure 
would not be harmonized with them. For instance in special matters it is not 
necessary to aver the capacity of the party to sue or to be sued, or the authority 
of the party to sue or be sued in a representative capacity. For instance a 
person or an association of persons. Perhaps I should stop right there and make 
this inquiry. The Federal Statutes don’t have some provisions that we do in 
the Florida Statutes. It comes to mind, now, this fictitious name statute. By 
virtue of this rule would it be considered necessary, or would it not, to, in the 
complaint allege the compliance with the fictitious name statute. Where the 
organization has taken a fictitious name. Our Florida Statute provides that 
before a party may sue or defend he or they must comply with the fictitious 
name statute. Before he can sue or be sued. I take it that rule is a condition 
precedent. Would the effect of this rule be to place the burden upon the defendant 
to raise that question? 

MR. WIGGINTON: Will you answer that Bob? 

MR. HILL: There is one thing that has been called to my attention, that 
I would like to inquire into before I sit down. Rule 8, paragraph (a). The last 
sentence, or, the last line thereof. “—except that the court may order a reply 
to an answer or a third-party answer”. To what does that refer? We have 
no provision for bringing in any third party that I know of. 

MR. WIGGINTON: Yes, sir. Thank you very much for that thought. We 
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had adopted in our original draft, a rule relative to third-party practice. When 
we met with the Supreme Court Committee and went over the matter and 
discussed it, we decided that was one matter of Federal Practice that would 
not apply to our State Practice so we eliminated the third-party practice rule, 
which came along after this rule, and we did go back and take that out. 

MR. HILL: Now in connection with Rule 20, paragraph (a). The pro- 
vision that I mentioned and called attention to before. Rule 20, paragraph (a), 
as to depositions. My attention has been called to the fact that this provision, 
“served by the plaintiff within twenty days after commencement of the action”. 
My attention has been called to the fact that under the Federal Rule it is twenty 
days after the service on the defendant. Now did you intend to follow the 
Federal Practice or intend to do that this way. Now for instance you might 
have an action and it might be commenced and the plaintiff might not be served 
forty days, after you commenced your suit. 

MR. WIGGINTON: Well, I will say this. Under the Federal practice, as 
you know, when you file your declaration, you file a copy of it and process 
forthwith issues and a copy of that declaration and the summons is served on 
the defendant. Under the Federal Rules you have twenty days then to accom- 
plish the taking of the deposition. Under the rules that we have adopted or 
that we propose here, rather, we do not serve copies of the declaration, and I 
guess you have noticed that. The first rule that we got up on this followed the 
Federal Practice and required the serving of the declaration or a copy of the 
declaration with the summons. However, in debating that rule, it was found 
out that would materially, in many respects, increase court costs. The sheriff 
would be entitled to his mileage for serving a copy of the declaration just like 
he is entitled to mileage for serving a copy of the summons. He is entitled to a 
charge for copying the declaration, even though you copy it and attach it. So 
there are a number of fees the sheriff would be entitled to by statute if we 
followed the Federal Practice by having a copy of the declaration served. We 
talked to the Supreme Court about that and the Supreme Court Members of the 
Committee, to see if there was some way we could get around that feature. 
They thought it highly desirable that a copy of the declaration be served with 
the summons, but they hesitated to impose upon the litigants, or their attorneys, 
additional court costs. We made the suggestion that the Court, itself, expand 
this rule and provide in the rule, the requirement of the service of a copy of 
the declaration, but that the sheriff should not be entitled to any mileage for 
serving it along with the summons. You gentlemen are familiar with the way 
sheriffs operate and I think they are fair but they want the fee that the law 
allows them, and they have a very strong organization in the State. The Supreme 
Court—and ‘I am only speaking for myself; I haven’t talked to any of the 
members about it—would be very reluctant to adopt a rule to compel a sheriff 
to take any lesser fee. And we thought it might be a little unfair to ask that 
they adopt such a rule because I do not believe they would do it any way. 
So we left that out and provided that a copy of the declaration should be left 
with the clerk and the summons shall issue immediately. Now I think that 
answers one of the queries we had about the twenty days after the suit was 
commenced. 

MR. HILL: The rules provide that as soon as the declaration is filed, 
the action is commenced. 

MR. WIGGINTON: Yes. 

MR. HILL: It provides that the court cannot delay the issuance of process. 
It has to issue the very minute the declaration is filed. You cannot hold it up 
with the clerk. The sheriff does that, or a special person appointed by the 
court. The rule requires that it be served and not lay around thirty days. 


206 FLORIDA LAW JOURNAL 


MR. WIGGINTON: I do not think that you could delay notifying the 
defendant, if the suit was filed, for twenty or thirty days. The action com- 
mences upon the filing of the declaration. You leave a copy of it with the clerk 
for the defendant, process forthwith issues immediately to the litigant, just 
like any other process, unless there is a multiplicity of parties—. 

MR. HILL: Yes, but Mr. Wigginton, there is just one question that oc- 
curred to me while I am on my feet. It occurred to me, in adopting a number 
of the Federal Rules here. What position, or, if this was discussed with the 
Supreme Court, did they take on the construction of this rule, or would they 
feel bound, generally, as they are when any statute of another state is enacted 
and we feel bound by the construction of that state on that statute. 

MR. WIGGINTON: Yes, sir. I am sure I cannot speak for what the court 
would think about that. 

MR. HILL: Was it discussed at all? 

MR. WIGGINTON: Yes, sir, and it was generally considered that the 
Supreme Court would look to the interpretation of these rules by the various 
Federal Courts in arriving at what they thought the proper operation of them 
should be. But I submit, they are not bound by it, as they have decreed in 
past instances when they felt that it wasn’t right or just, and I think perhaps 
we will have our own idea and interpretation of them. 

Let us go back to this question of the service of the copy of the declaration. 
One very able and outstanding lawyer here in the State, after these rules were 
published, raised this question. He said that he doubted the wisdom of merely 
filing with the clerk, for the defendant, a copy of the declaration, when process 
issues. He said that it was his opinion that when a layman got a summons in 
a civil action, that he did not consider it, usually, with great necessity for speed 
in disposing of it, because of the way we have practiced in the past, if he gets 
it to his lawyer in a week, it is all right, because his lawyer can go down and 
file an appearance if the rule day is right on him, or he can have thirty days 
or more in which to do it. Therefore he felt that the defendant getting a copy 
of the summons served on him without a copy of the declaration attached, 
might create a real hardship for his lawyer when he finally got the summons 
down there and the lawyer would find that although he had twenty days to 
answer, he really has only about five or ten, because the client had been a 
long time getting to him. He thought, therefore, that it was very important 
that if we speed it up, the time for filing our pleadings, as under the Federal 
Practice, that we should also insist that a copy of the declaration be attached 
to the summons and served on the defendant himself. He said his experience 
was that when the layman got a summons and attached to it was the declaration, 
and he read that and saw what the man was saying about it, and how much 
he was suing him for, and what it was about, he would be more inclined to rush 
down to the lawyer than he would if he got just a summons himself. 

MR. HILL: Might I make this suggestion. That in order to take care of 
that you might make a rule requiring the plaintiff to mail a copy to the defend- 
ant. —of declaration. Within that twenty days. 

MR. WIGGINTON: Yes. 

MR. HILL: By registered mail, if necessary. That would avoid all of that 
expense and would give him a copy of the declaration. 

MR. WIGGINTON: We might consider doing that. I think that this obser- 
vation made by this gentleman, has some merit to it. But I thought we might 
do this. Members of this committee, if the convention approves this draft of 
rules, might ask for a meeting with the Executive Committee of the Sheriff’s 
Association, and explain to them what we are trying to do in the way of rules 
revision and convince them that it isn’t going to cost them any more to take 
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a copy of the declaration along with the summons and serve it on the man 
than if they just carried the summons, and try to get an agreement out of 
them that if the rule provides that they are not entitled to any additional fees 
for serving the copy of the declaration with the summons, which, under the 
rule, could be made a part of it and considered as one instrument, it would be 
entirely satisfactory with their organization, and I believe there is a strong like- 
lihood that the Executive Committee of that Association would be willing to 
agree to that. I find that they are reasonable men and want to co-operate with 
the members of the Bar and with the Court. If we can do that, then I think 
perhaps the Supreme Court would have no reluctance to provide in the rule 
that a copy of the declaration should be attached to the copy of the summons 
and made a part of it and served on the defendant and the sheriff would be 
entitled to only his regular fee for serving the summons and nothing else. I 
believe there is a chance of getting that by, and if so, I, for one, feel that it is 
highly advisable that a copy of that declaration be served along with the sum- 
mons on the defendant. Because, if we are going to speed up the time to answer, 
that the defendant should know, as soon as he is served, what the cause of action 
is about so he will hurry on down and hire himself a lawyer. After all, we 
are interested in that too. And that would give the lawyer the full twenty days, 
if possible, in which to prepare his defensive pleadings. That is something that 
we had in mind, gentlemen, that arose after the rules were published and before 
this convention. We are glad to have those kinds of suggestions, in fact all of 
them that we are getting today, and those that we get later, and I want to assure 
you that we will handle them the best way we can. That is at least one man’s 
thought on the subject. 

MR. DeJARNETT: Before you get away from Rule 20, I do not believe 
that Mr. Railey made it quite clear, the point that he had in mind. That Rule 
as now drawn would permit the taking of depositions after the commencement of 
the suit. It might be that a person is out of town on vacation for thirty days 
and is not served. When he gets back he is served and he finds that the plaintiff 
has taken the testimony of all of the witnesses before he even knew that he 
was sued. I think it should be changed so that—let us see. On the seventh line, 
where you say, “after commencement of the action” you should say “twenty 
days after service of the summons.” 

MR. WIGGINTON: Thank you very much. Bob, do you wish to say any- 
thing about that? 

MR. PLEUS: No. 

MR. WIGGINTON: I just wanted to make this clear in response to the 
last few questions. First, with reference to any right to withhold the service 
of process. I think such is clearly a violation of Rule 5-(a), because that requires 
the summons, ad respondendum, shall be forthwith issued by the clerk and 
delivered for service. I do not think there is any question but that immediataely 
upon the commencement of the action you have to deliver that process for 
service. Now with reference to the twenty day period that we are discussing, 
within which time—that is, twenty days from the commencement of the action— 
you have to get an order of court to take depositions, the original Federal Rule 
provided that by leave of court after jurisdiction has been obtained over any 
defendant, or over property which is the subject of the action, or without such 
leave, after an answer has been served. The testimony of any person, whether 
a party or not, may be taken at the instance of any party by deposition, upon 
oral examination and so forth. Now we understand that notice of the taking 
of that deposition has to be given in any event. So, you could not take the 
deposition unless you would comply with the provisions in regard to notice. 
That rule was found to be unworkable, and the revision of the Federal Rules, 
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which took effect the 19th of last month, provide that any party may take the 
testimony of any person, including a party, by deposition, upon oral examination 
or written interrogatories for the purpose of discovery or for evidence in an 
action or for use in both purposes. After commencement of the action the depo- 
sition may be taken without leave of court, except that leave, granted with or 
without notice, must be obtained if notice of the taking is served by the plaintiff 
within twenty days after commencement of the action. Now the comment of 
the Committee of the Supreme Court of the United States on why they were 
making that change, was this. The retention of the requirement where a deposi- 
tion is sought by a plaintiff, within twenty days of the commencement of the 
action, protects the defendant who has not had an opportunity to retain counsel 
and inform himself as to the nature of the suit. The plaintiff, of course, needs 
no such protection. The present rule permits the plaintiff to take depositions 
without leave of court, before the answer is served. Sometimes the defendant 
delays the serving of an answer for more than twenty days, but, as twenty days 
are sufficient time for him to obtain a lawyer, there is no reason to forbid 
the plaintiff to take a deposition without leave of court before the answer is 
served. In our opinion, Rule 30 (a) empowers the court, for cause shown, to 
alter the time of taking of depositions, and Rule 30 (b) contains provisions, 
giving ample protection to persons who are unreasonably pressed. In addition 
to that, of course, in the taking of the deposition, you have got to give the 
notice to the other party. So it occurs to me that having adopting the present 
provision, we have fully safeguarded the party’s rights in the matter and in 
no way would a delay be permitted by the delay of the defendant in not filing 
his answer or serving his answer within the twenty days and serving some 
dilatory motion and therefore forestalling the right of the plaintiff to take 
the deposition. 

MR. DeJARNETT: Let me make this observation. We still do not get away 
from the proposition that a man can be out of town and on the twenty first 
day after the suit is commenced before he is told that he has been served, the 
plaintiff can come in and commence taking his testimony. Now they say that 
he would have to be given notice of it. That is true. But that notice can be 
given by mail, and even though he might not be at his mailing address and 
might not get it, it would not stop the taking of the testimony, and the taking 
of the testimony would go on. You could cure the whole thing by striking the 
language, “the commencement of the action’, and inserting “the service of the 
process”. 

MR. PLEUS: Yes. 

MR. LASSITER: On the point of the matter just mentioned, may I suggest 
that the Committee consider that if the words “service of process”, or other 
similar words are used there, you may not be able to take the deposition until 
the process has been served, and the lawsuit may go on and should go on, 
without regard to the service of all defendants. 

MR. WIGGINTON: I think there is ample protection under the other pro- 
visions of the rule, for the court to use its discretion. And that is the very 
reason that the problem that they ran into under the original rule, and they 
have recently amended the rule, and revised the rule which we have in our 
compilation. To get away from just such delays and obstacles as that. 

MR. NORWOOD: This rule as it is now, works a definite disadvantage. 
I will give you a sample of the experience that I had on it the other day. An 
attorney filed a suit against one of my clients and I filed a motion to dismiss. 
I did not file an answer. He served me with a notice that he was going to take 
deposition of a witness out in San Francisco. Before the case had ever gotten 
at issue. I went before the court and objected to him taking the deposition, 
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because he had not read the rule and gotten leave of the court under the Federal 
Rules. Then he went over to the court and the court let him take the deposition 
any way. I had to hire a lawyer out there and pay him $250.00 to appear at 
the taking of that deposition, and when the court finally got around to my 
motion to dismiss, he dismissed the action. I think that this rule should be 
changed so that the plaintiff cannot take the deposition until after the case 
is at issue, because it may never get at issue, and there would certaily be no 
necessity for ever taking a deposition. And that is just the one-sided application 
of this rule and it certainly did work an injustice on my client. 

There is one other matter here that I would like to refer to. This is Rule 
8, paragraph (b). 

MR. WIGGINTON: It is taken from the Federal Rules. 

MR. NORWOOD: I filed a suit on an insurance policy and the defendant 
came in and plead that I had not served him with proof of interest as well as 
proof of loss. Well, I started looking around trying to determine how in the 
world I could file some replication to that because the defendant insurance 
company had waived, certainly, the filing of the proof of interest on the marine 
policy. And I found out there was no provision in the Federal Rules allowing 
me to file it in the case or set that defense up at all. Now that rule, it seems to 
me, does not allow the issues in the case to be settled, or the proper matters to 
be raised. Such as the statute of limitations that you could file on a claim. 
You come in and plead the statute of limitations and you say, “well, it has 
been waived”. So, under this rule as it is at the present time, you would have 
no opportunity to plead those things. And, if you construe that rule in con- 
nection with paragraph (b) of Rule 10, it says, “‘in pleading the performance or 
occurrence of all conditions precedent, it is sufficient”, why you find yourself 
out on a limb. Now, there is another matter and that is on this Rule 31, about 
when the docket is sounded. The purpose of this is to speed up the trial of cases, 
because that is what you are striving for, to get a decision. This practice that 
we have, of sounding the docket only twice a year works a great delay. 1 think 
that is one of the greatest delays in the administration of justice that occurs. 
We all recognize that. I realize that in these small country circuits where 
they have only two terms of court a year, and they don’t have a jury but twice 
a year there, that probably it is a good thing. That is a different aspect. But 
in a county where there is a large population, the docket should be sounded 
every month by the court. Then the matters on the docket could be disposed of 
right away. 

MR. WIGGINTON: I would like to reply to the last observation first, 
because it is fresh in my mind, with regard to sounding of the docket. The Rule 
that we have here, provides that as soon as a cause of action is at issue and 
ready for trial, it can, by leave of court, immediately have a place on the trial 
docket. If it is ready for trial. Now, the more I have worked with these rules, 
the more I have been impressed with the futility of getting any rules for this 
purpose. So much depends upon the judge who is working with them. You 
have had the experience that I have had of going before the court and making 
a motion because the mere wording of the rule has been violated. And the 
court would smile at you and say “yes, I know that is the rule, but in my 
discretion, I am not going to invoke it. I am going to give him a chance”. 
There is no way that you can devise a set of rules for the iron-clad binding 
of all of the courts, where the discretion lies with the court to determine what 
is right and just. I do not know what we can do unless we devise a set of rules 
that are perfect, so far as we can make them, with the hope that the courts 
will enforce them in such way as will do substantial justice between the parties, 
and I have the confidence that our courts will do that, although sometimes we 
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are not inclined to agree that what they are doing, is justice, at least not to 
our clients. But I believe under the rules here, when a case arrives at issue, 
no matter if the term has already commenced and is in progress, and the docket 
has been sounded the week before, we can still go in and get the case on the 
trial calendar and get it lined up and disposed of as soon as it can be reached, 
and I do not see why that would delay the disposition of your cause. Now a 
few minutes ago you made some reference to the fact that the rules worked 
a hardship in certain instances where you had a defense where there is no 
way of showing it under these rules, since replications and rebutters and sur- 
rebutters and rejoinders and so forth have been abolished. And you gave the 
illustration of where the defendant plead the statute of limitations and you 
had no way to show that he waived it. Well, we felt that the rule that ade- 
quately covered that situation was Rule 9 (e), which provided that averment in 
a pleading to which a responsive pleading is required, other than those as to 
the amount of damages, are admitted when not denied in the responsive pleading. 
Averments in a pleading to which no responsive pleading is required or per- 
mitted, shall be taken as denied or avoided. Now, as a matter of proof, ! think, 
on trial you can show that waiver and you are fully protected because you 
denied that the statute of limitations has run by him having plead it and you 
having no other way to answer it. The burden is on him and you can show that 
in your proof. Or you could amend your complaint, if you cared to, after he 
raised it by his answer. But I know of no situation,—I know of none; there 
may be some—where you cannot get before the court, every issue to which 
you are entitled, under our present practice. 

MR. NORWOOD: Mr. Wigginton, how would you get before the court, 
the waiver of that insurance company on that proof of interest that I just told 
you about. Under these rules or under the Federal Rules, either one. 

MR. WIGGINTON: Well, he has plead that and you denied it. 

MR. NORWOOD: No, I haven’t denied it. 

MR. WIGGINTON: Well, the rule denies it for you. 

MR. NORWOOD: A waiver is an affirmative defense, though. That is 
the point that I am making. It is not a denial. 

MR. WIGGINTON: It is an avoidance under the rule. It is an avoidance 
under the rule and you are protected in it. That is as I see the rule. Now, 
I am not the man sitting on the bench ruling on it. But that is the interpreta- 
tion of it and that is the way it operates in Federal Practice, so I am told. 

MR. NORWOOD: What is the difference in filing a replication rather than 
going back to amending your complaint. Allowing you to plead over. You are 
just delaying the cause that much, it seems to me. 

MR. WIGGINTON: Thank you very much for your comments, Ty. 

MR. KELLY: I would like to make a suggestion here in so far as the 
changes of rule days are concerned. All of the attorneys in Florida, here, have 
been used to relying upon the summons, returnable on May Rule Day or June 
Rule Day. Under the rules as suggested here, the summons will issue and 
will be served upon your client. We discussed this several times, and again, 
this morning, also. For those who live away from the county seat, it will be 
necessary to get the client and ask him immediately, when were you served. 
There is nothing on the summons to tell you. The client will say it was Tuesday, 
Monday, or Saturday of last week. That will throw a burden upon the attorney 
to immediately contract the sheriff’s office to find out when that summons 
was served on the client. For the benefit of the attorneys, I think there should 
be some provision in here that that summons would carry a notation by the 
sheriff as to the date when it was served. We have many sheriff’s offices who 
will serve a summons outside of the county seat and the deputy will send it 
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on through and the sheriff will finally get it to the cleark’s office in two or 
three days. I think the Florida lawyers have always depended upon the nota- 
tion in the summons when the return should be made, and that thereafter, on 
the rule day. We should substitute and have in there that the summons was 
served on a certain date and then we could put it on our calendars to return 
it twenty days from a certain time, rather than groping around and trying 
to ask and ascertain when that twenty days is. I offer this suggestion, that 
the rule should be set up and the summons should be set forth and when it is 
served, the clerk notes right on there, so that when the client brings you that 
summons, you can set it right down on your calendar as to your dead line date 
for your pleadings. 

MR. WIGGINTON: Mr. Kelly, I think that is a very good suggestion, and 
a helpful one to the attorneys practicing at the bar. There is no provision in 
the Federal Practice, which this follows, for doing what you say. And, for the 
attorneys living away from the seat of the court it does provide an annoyance 
and a little trouble. The only thing you can do is go back to the court file and 
find out when it has been served and sometimes it causes delay and some ex- 
pense, maybe, on a telephone call or a trip. It may be very helpful to have this 
rule require that upon service of the summons, the sheriff note on the copy, 
the date of service, so that when it is brought to the attorney, he will not have 
to go and make an investigation to ascertain that fact. And, your Committee 
will give full consideration to that suggestion. I think it is a good one. 

MR. GRAY: In connection with Rule 20, referring to Rule 20. In the 
practical situation, this rule differentiates, if closely read, and so does the 
present Federal Rule, with a party that you seek to examine orally as a plaintiff, 
and a witness. In the case of a witness you must serve the witness with a 
subpoena and tender him mileage and so forth to get him in, just as examining 
witnesses prior to the rules. But you will find in a practical case that some- 
times these rules and the Federal Rules work an undue hardship. In this con- 
nection I will cite you a specific case. The summons was issued against two 
joint tort feasors arising out of an automobile accident. The son, who owned 
the car, came in and retained our firm as counsel. He delivered both summonses 
to us. Prior to the return date when pleadings were to be filed, on April Rule 
Day, they servéd us with a notice to the effect that they wanted to examine 
the defendant orally. We called the son and wanted to know if his father was 
still in Florida. We have these tourists that come here and they get sued while 
in Florida,—thank goodness for all of us—but we must protect them any way. 
In that situation the son said “father left Sebring on March .7th”’, and the 
notice was served on us on March 11th. I filed an objection because he was 
a party in the case, and on the grounds that he was in Fairlee, Vermont, and 
was not within the jurisdiction, and no travel expense or hotel expense had 
been tendered him by the plaintiff, and in addition to that that he was au 
elderly man and had been sick. When I came before the judge, the attorney 
for the other side presented an affidavit to the effect that they had contactea 
the room clerk in Sebring, Florida, and one of my clients, the father, hadn’t 
left until March 14th. Well, he knew more about my client than I did. But 
at the same time I was working with the son who was a local resident. Now, 
then, we took affidavits and that happened to be the truth, that he didn’t get 
out of Sebring on March 7th, because of railway accommodations. I did nut 
know it and he did not know that he had been served. His son thought he 
was going on March 7th but the court understood there was good faith in 
every respect, but at the same time he said since the old man had entrusteu 
the son to look after the suit, then we must, mind you, before we had tne 
return date of the summons, bring this man back at our cost and expense, from 
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Fairlee, Vermont, which brings up the question as to whether notice on an 
attorney is notice on your client. None of you know where your son is right 
now, or your wife. You think you know. Now, then, it is all right to speed 
up the thing. It is all right for the plaintiff to have a good chance. But we, 
as attorneys, after receiving a summons in a case, are not only morally bound, 
we are legally bound, we are ethically bound and sometimes financially bound 
in connection with the handling of the defendant’s case. Whether you be a 
plaintiff’s lawyer or a defendant’s lawyer. You are going to be on each side 
of the fence one time or another. And I say that when they make you bring 
a man back from Fairlee, Vermont, in a Common Law case, what method of 
appeal would you take from that. If I fail to bring him back, they strike the 
defensive pleading and enter judgment by default. Then you go to the Supreme 
Court on the slim grounds of whether the particular circuit judge exercised 
arbitrary and unreasonable discretion, which is very, very dangerous. On the 
other hand, if the plaintiff is out of town and fails to come in for oral examina- 
tion, what happens in his case? The court cannot punish him for contempt 
because he isn’t there. He might not ever come back. In his case, the plaintiff, 
as long as the statute of limitations has not run, can come back and probably 
get it before some other judge, and that is the extent of the punishment he 
is given. I say to you that it is going to hit each and every one of you between 
the eyes, whether you are a defense lawyer or a plaintiff’s lawyer, in connection 
with these rules. I would like an explanation on that. Now I am not talking 
about a witness. I am talking about parties. And I am talking about notice 
on the attorney in connection with the parties. What about the proposition of 
the man who was in Sebring at the time, the son thought he was in Vermont, 
and so did I. There is another thing in there that I do not quite understand. 
I want to call your attention to Rule 15 (a). All of these rules sound good on 
paper but when you get before the court they might be good, very good, if 
the court is with you but they certainly are bad if he happens not to be with 
you on the thing. Now where you are in a circuit where you have five or six 
judges, I will venture to say that amendment during trial of a case is a discre- 
tionary matter, because we have a statute on that. I say you would get, if 
you had seven circuit judges, seven different rights to amend during trial. 
On the other hand, let us say, on a negligence or some other such action, you 
might wind up and find your client has been convicted of bastardy. 

MR. WIGGINTON: Just a moment. Let us try to handle this a little dif- 
ferent as we go along, and try to iron out some of the real difficulties that we 
all have from time to time in our practice. We are endeavoring to protect the 
rights of our clients and keep the cost of litigation at a minimum. I recognize 
the truth and the seriousness of the objections that have been brought out in 
the operation of these rules on depositions. Sometimes we are set down, and 
we don’t like it a bit. We would like to get out of it. The only answers that we 
can make to a lot of these objections is this: They are already a part of our 
Common Law Practice. This rule that Mr. Gray has discussed, is already a 
part of our Common Law Practice. It has been made so by statute and affirmed 
by the Supreme Court by a recent decision. Of course it does not mean that 
it is a good rule, necessarily, but it does mean that it it is now a part of our 
practice. We have incorporated it in our draft, and when we got through, we 
felt that our draft would contain all of the rules on the subject. I might call 
attention to the rule that is being followed in the Federal Courts. It is aggra- 
vating at times when you are on the small end but it is a mighty fine rule to 
have in order to keep your client from losing a cause of action. It is working, 
and it is working well, and it is well thought of by most of the parties who 
are using it. Especially if it is of vital importance to them at the time. With 
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regard to the hardships in the operation of this rule on depositions, may I 
come back to the statement that these rules are merely tools in our hands and 
the hands of the court to try to see that justice is done and that our cases get 
to issue as quickly and cheaply as possible. Our rules provide for the entry 
of orders by the court for the protection of parties in a cause. Of course you 
have to go back to your court. If you are served with the notice of the taking 
of a deposition under circumstances that are unduly burdensome, or expensive, 
again, vour court is your only protection. You go to your judge. You go before 
him and state your reasons and he has authority under these rules to prevent 
the taking of the deposition, or, have it done under circumstances that are 
just and fair. Now I know of no one we can trust for the proper adminis- 
tration of these rules other than our judges. Now and then they will make a 
mistake, but, they are human. They do not make as many as could be made. 
But again I say these rules on depositions are of vital importance in the prac- 
tice of law in getting your cause of action before the jury as quickly as possible, 
and in fact they may save a cause of action that otherwise might be lost. They 
are highly valued by those attorneys that use them, and while they are not 
rules to which you cannot find some objections, either from the standpoint of 
convenience or for getting into court quicker than you want to get there, and 
having to meet the jury quicker than you think it is time to meet it, or it is 
costing you something that you would not like to have to pay, nevertheless, 
I think that they are excellent rules; they are already a part of our practice and 
will be an indispensable part of our practice. 

That is about all that I can say, I think, in answer to what Mr. Gray has 
had to say about it. These rules are going to be handled by our judges and I 
think we are going to have to rely on them to enter an order to protect you 
and your client. 

MR. GRAY: Just one other matter. Personal notice on the client and 
personal notice on the attorney, on every one of his clients and knowing where 
they were at one time. I don’t think any of us keep up with our clients after 
the case is over. Now I think if we are going to have these rules of practice, 
there should be something to protect the client and the attorney in connection 
with notice if they go out of town without your knowing they are out of town. 

MR. WIGGINTON: Well, I think that is a serious matter to which we 
should give some concern. I, personally, have long followed the practice of 
being no more interested in my client’s law suit than he was. And when he 
is sued in an important case and runs out of own on me and does not let me 
know where I can get in touch with him, and as a result, some of his rights 
are sacrificed, I think that it is his funeral and not mine. And I think when 
a man is being sued and it is a matter in which depositions might be taken at 
any time, he ought to exhibit at least the degree of interest in his own welfare 
to keep his lawyer posted as to where he can be gotten hold of so he can 
answer interrogatories when they are propounded. I realize that some of them 
do not do that and they are perhaps not interested in the case, and we might 
have a good case and might have it on a contingent fee and are more interested 
in it than he is, maybe, but it is one of those things that will come up, I 
think, from time to time and we are just going to have to bear the gaff here 
and if he runs out from under us and we cannot put our finger on him to 
answer a court order, service, the burden nevertheless, is going to be on him, 
and he will have to answer the consequences. 

MR. BRADFORD: Mr. Wigginton, are these rules to take into consideration, 
service on non-resident owners of automobiles? Does it follow that section of 
the statute providing for that service, or is that service to be returnable at 
rule day, or how are we going to get around that? 
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MR. WIGGINTON: Are you speaking of the statute, now, that provides 
for service on the Secretary of State? 

MR. BRADFORD: Yes, sir. ’ 

MR. WIGGINTON: I do not see anything in these rules that would bear 
on that. 

MR. BRADFORD: We can’t tell from the rules, whether or not service on 
the Secretary of State under non-resident ownership is still effective under 
the twenty days return date, or what. 

MR. WIGGINTON: Well, suit on a non-resident would be classed as any 
other suit at common law under these rules, and the method of getting service 
on him by statute would be followed just as is the method followed in these 
rules in service on the defendants. 

MR. WIGGINTON: Do you agree with that, Bob? 

MR. PLEUS: Yes. 

MR. WIGGINTON: It might be advisable, if the convention feels that it 
is, to write an exception to take care of that class of case. Frankly I do not 
think that question arose during our discussions. We will be glad to make a 
note of that and go into it at our next committee meeting. It may be wise and 
we would like to hear from others on that point, as to whether you think it 
is wise to write an exception in the rule in those cases where service is made 
on the Secretary of State allowing them a longer time for answering. 

MR. BRADFORD: Rule 20 seems to be a popular rule and everybody has 
taken a shot at it. What happens under that rule in the event you do not get 
service or the service is no good? And then you go take a deposition of a man 
and go to all that trouble and you may not have good service on him. You 
are assuming in here when you file the suit, if you leave the rule as it is, he 
is bound, he is in court. He may not be in court and he may never be in court. 

MR. WIGGINTON: Your question is, what happens to him? 

MR. BRADFORD: Yes. You serve a deposition notice on him and he 
hasn’t been served and you cannot get legal service on him. 

MR. WIGGINTON: Well, if you do not have service on him, and you may 
never get it, you will not go to the trouble of taking a deposition and giving 
him notice on the chance that you might catch him later, then he can appear 
on the chance that he might be caught later, but if you cannot get service on 
him and he is apparently out of the state—. 

MR. BRADFORD: This says on deposition thought, you may have him 
in court. And you may not have proper service. This says from the time of 
the commencement of the suit you can serve the notice. 

MR. WIGGINTON: That is right. 

MR. BRADFORD: Then he has to gamble on appearing or not appearing. 
You may not have service and you may not be able to get proper service. 

MR. WIGGINTON: Well, that is a chance that he can take and that you 
can take, if you care to take a chance on disregarding it or if you care to take 
a chance on finally catching him. 

MR. BRADFORD: Going back to these pleas that do not have to be sworn 
to, you say that it is the interpretation of the committee that a plea of not 
guilty,— I mean while we had pleas—had to be sworn to, and under these new 
rules you don’t have to swear to them, but that in practically all instances 
they had to be sworn to because the statute required it. Such as replevin. Who 
is going to decide which one of the statutes in a proceeding where an affidavit 
is required, should be followed and which one is not? 

MR. WIGGINTON: The judge would be the logical man, I think, to make 
that decision. The rules provide they shall not operate in those certain statu- 
tory proceedings or remedies where the procedure for the litigation of that 
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matter is fully set forth. And your judge would pass on whether or not the 
method that you are pursuing, the procedure for that is set forth in the statute, 
or whether it is not. It is either there or it is not there. If it is not there, 
these rules would apply, if it is, why they would not. 

MR. BRADFORD: The judge would not have a chance to pass on that 
until after you had filed your pleadings. And a plea of not guilty is a statutory 
proceeding the same as an answer in replevin. 

MR. WIGGINTON: Statutory proceeding in what kind of cases? 

MR. BRADFORD: A common law suit. You have a statute in each instance 
prescribing that certain things must be sworn to. Now if you leave it to the 
lawyer to take it upon himself to tell which one of those he shall follow and 
which one he shall not follow, you don’t get a chance to consult the judge about 
it until the other side has already attacked it. And maybe you have lost, then, 
the property that you are trying to preserve for your litigation. 

MR. WIGGINTON: Well, now, let me say this. In case of that, perhaps you 
had better swear to it, but I don’t think any cause of action would be dismissed 
by the court because you should of sworn to something that you did not. I do 
not think the court would ever abuse its discretion in that matter. 

MR. BRADFORD: You have a lot more faith in some of the judges than 
I do. 

MR. WIGGINTON: Are there any judges in the audience? Now our Pres- 
ident calls to your attention that we will adjourn for lunch at 12:30 but we 
will proceed with the discussion if there is any more, until that time. 

...To which inquiry there was no response. 

MR. WIGGINTON: There are some members present, I believe, of the 
old committees on rules, that have worked on this subject down through the 
years and who I hope have had an opportunity of examining this draft. They 
have a wealth of knowledge and experience in connection with this subject that 
I think, perhaps, would be very helpful to this conference in determining whether 
these rules are acceptable. I hope and wish that they would feel free to take 
the floor and express their views. I haven’t talked to them so I might be sticking 
my neck pretty far out. But I do respect their opinions on the subject because 
they have been through the mill, so to speak, and have had a lot more experience 
with this than I have had. Would any of you gentlemen like to be heard on it? 

MR. GRIFFIS: In connection with the service of pleadings it seems to me 
in view of the fact that defaults are to be entered for want of service of 
pleadings that there should be some provision made for proof of service. There 
does not seem to be. I realize that is true in the Federal Rules, but in our 
Chancery Practice, we have prescribed nothing for proof of service of pro- 
ceedings, or notices and so on. Now, again, I notice here in Rule 8 and again 
in Rule 13, we have references to cross-claims. I do not believe that we have 
such a thing in our practice as a cross-claim. I am thinking that perhaps this 
is merely a carry-over from the rules which were adopted by the Supreme Court 
where we do have the cross-claims between defendants, and I think perhaps 
that on proper study we should strike out the “cross-claim” wherever it appears 
and substitute the proper words, whether it be “counter-claim” or “set-off”. 

MR. WIGGINTON: We thank you, sir. 

MR. HILL: May I be heard again? 

MR. WIGGINTON: Yes, sir. 

MR. HILL: I want to make an observation in connection with what was 
said about the proof of service. We have recently, in Miami, the Committee of 
the Bar Association has submitted to the Circuit Judges and the Judges of 
the Civil Court of Record and the County Judge, among other things, in the 
interest of simplifying procedure and in an effort to avoid the necessity of 
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this old archaic effort-wasting and time-consuming habit of making an affidavit 
of mailing by the secretary in a law office, backed up by the oath of another 
secretary who is a notary public, the affirmative act that she licked the postage 
stamp and stuck it in a certain receptacle in a certain building at a certain 
hour, in a certain way, on the assumption that the United States mails would 
convey it to its destination, and all of our judges have concurred and have 
approved a certificate of the attorney that he has either mailed on a certain 
date, or delivered to the address of the addressee, whatever the pleading is or 
whatever the notice might be. I would like to suggest that the Committee con- 
sider, if it is such a matter for consideration by the Committee, that such a 
provision be incorporated in the rules. That is leaving out, now, the affidavit 
of mailing. Let us take an example of mine in Miami Beach. And, the Chamber 
of Commerce did not ask me to mention this. But, during the season its re- 
quires a considerable time, by reason of traffic conditions there for a journey,— 
for an attorney from Miami Beach to come over to Miami and vice versa and 
try to serve pleadings on the attorneys in the area. That is a situation, but prob- 
ably in a lesser degree in all parts of the state, I presume. In populous counties 
it might be entirely necessary for a counsel to travel many miles to effect 
personal service. And if the certificate of the attorney of record, who is an 
officer of the court, to the effect that he placed in the United States mail, or 
mailed to the addressee, or that he had service made personally at the office 
of the addressee, isn’t that as good as any other method, or, if not, I would 
like to know why it would not be. 

MR. WIGGINTON: Thank you very much. This question of the attorney’s 
certificate in lieu of proof of service was discussed at a joint committee meeting 
of our Committee and the Supreme Court Committee, and I think that Judge 
Wisehart and Judge Paul Barnes both told about the practice in Miami and 
Dade County and it appealed very strongly to the members of the Committee. 
We too thought it would eliminate an unnecessary amount of useless paper work 
and the work of some secretary, which, of course was all right, who was no 
more responsible than the attorney himself. Mr. Pleus has just reminded me 
and I want to remind you that we wound up on the 29th of February to get this 
ready by the First of March, to get it published. Judge Barns, as I recall, 
volunteered to draft such a rule and incorporate it in these rules. But, in the 
bedlam and the rush, Judge Barns was to draw two of them and one of them 
I recall discussing with him later and he found that the statute which delegated 
to the court the authority to promulgate these rules, prohibited him from 
getting up the kind of rules that he thought he should get up. So he dropped 
that, I know. And I imagine he forgot about the other one. But we will make 
a note of that and remind Judge Barns when we get through here and try to 
get such a rule as that promulgated and incorporated into our rules. We think 
it would be very helpful and I am glad that you called it to our attention. 

MR. WIGGINTON: Is there any further discussion? 

MR. ROSS: In this discussion, I do not know whether you decided it would 
be well to serve a copy of the declaration on all of the defendants or not. 

MR. WIGGINTON: It was under discussion. 

MR. ROSS: Quite often in a Common Law proceedings, we have a similarity 
of interests between a number of defendants. That is, John Jones and his 
wife, Sam Smith and his wife and a whole lot of children, who have a community 
of interest and will be represented by one attorney, Now I suggest that it is 
going to entail a lot of paper work if we have to, in a suit of ten defendants, 
or something like that, and they are going to be represented by one attorney, 
to have each one of them served with a copy of that declaration. Frankly, I 
don’t see why it is necessary to serve each of those defendants, who have a 
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community of interest, with a copy of the declaration. You might provide in 
your rules that where there is more than one defendant, that you shall 
leave an additional copy there. 

MR. WIGGINTON: Yes, sir. 

MR. ROSS: To take care of that. Now one other thing that I wanted to 
call to your attention, there is a dissimiliarity of procedure among the judges 
of the state relative to the issuing of writs of mandamus, covered by Rule 59. 
Some of them prefer to issue an order for an alternative writ of mandamus 
and some prefer to issue the madamus itself. It is provided here, in Rule 59 
(a) that when an alternative writ of mandamus or prohibition or writs of quo 
warranto shall have been issued, the court shall allow such writs to be amended,— 
no, that is not it. Back up to Rule 57. “Proceedings in mandamus shall be 
instituted by petition setting up as briefly as may be, the basis for the relief 
prayed. If the petition makes a prima facie case, the court will issue the 
alternative writ or it may issue a rule to show cause on a return day certain, 
why an alternative writ should not be granted’. You are making it mandatory 
for the court to issue the alternative writ, if the court elects to issue an alernative 
writ rather than for the court to issue an order to the clerk to issue an alterna- 
tive writ. There is a difference in practice among the judges as to that 
procedure. 

MR. WIGGINTON: Well, sir, on that matter of mandamus, we recognized 
that there was quite a variance amongst the several circuits, or amongst the 
judges of the several circuits as to the procedure. Some liked one way and 
some liked another. But for you, practicing in Lauderdale, if you are called 
upon to get an alternative writ out of the Circuit Court of Lee County, there 
is no way in the world that you could know how to proceed until you went over 
and talked to the judge. There were, as I said a while ago, in our Common 
Law Practice, just two short rules on extraordinary writs, and each court 
does as it pleases. Now this is setting it up in such way that you would know 
how to proceed, whether you were filing the case in Miami or Pensacola, when 
you were sitting in your law office here preparing your case. We went into 
that quite in detail and we have taken, as a basis of these rules, the procedure 
and practice in the Supreme Court of Florida, when you invoke the original 
jurisdiction of that Court. We used that as our pattern and we tried to develop 
in these rules on extraordinary writs, a pattern where, no matter where you 
are located or no matter where you are going to bring your action, you will 
know how to proceed and what procedure to follow when you get there. 

MR. ROSS: This is the experience I have had in my practice, and that 
is they say, upon the filing of a petition, it may issue a rule to show cause, 
on a return day, why the alternative writ shall not be issued. And then they 
have a hearing on the matter of whether they shall issue the alternative writ, 
then it is determined whether it should be made preemptory. Most courts 
generally just give the order for the alternative writ. 

MR. WIGGINTON: I think most courts do, but that is something else 
that is a rather dangerous procedure, in not knowing what the court is going 
to do. Now, you can walk into the court with your petition and lay it before 
him and the other side has not been notified and they are not present with an 
opportunity to say anything about whether your petition states a cause of action. 
The court under this procedure issues his rule to show cause on a certain day, 
five days hence, maybe three days or maybe two days, depending on the cir- 

cumstances, why the alternative writ should not issue. The defendant can come 
before the court and point out that no cause of action is stated, and the court 
can refuse to issue even the alternative writ. However, if upon that petition, 
the court is satisfied a cause is stated, he issues the alternative writ and makes 
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it returnable on a day certain and then the defendant has a chance to go off 
and prepare a return. It is a little more complicated procedure than is some- 
times followed by some of the courts, but again we are trying to get a pattern 
that will protect the interests of all parties, and if your petition does not state 
a cause of action, there is no reason why a man should have to employ an attor- 
ney who then has to sit down and brief the law and file a return, and come in 
and gets discharged, when he would have a chance to go before the court, in 
oral argument, and point out that the petition does not state a cause, whereupon 
he gets it dismissed and is through with it. 

MR. ROSS: It seems to me like these extraordinary writs have always 
been labeled as “speedy writs”. The effect of that order to show cause why no 
alternative writ should be issued, is further and further and further delaying the 
case. We are sacrificing speed. Thank you. 

MR. WIGGINTON: Thank you, sir. We are trying by these rules to get 
away from delays, but some times you can get your cause of action speeded 
up to where a man will lose his rights, and I think they should be framed in 
such way that the rights of all parties will at all times be protected, consistent 
with an expeditious handling of the case. And while you say the rule to show 
cause is superfluous and should be replaced by the mere issuance of an alterna- 
tive writ, you may be speeding up the part where the defendant would not 
have a chance to object and have the entire proceedings thrown out and the 
alternative writ refused, but the burden is then on him to prepare his return 
and assemble his evidence and his law and go before the court prepared to offer 
his evidence, perhaps, in the event the court doesn’t agree that a cause of 
action is not stated in the petition. This is the practice that has been going on 
for years in the Supreme Court, that we have all used, and we think that it is 
fair. The court can speed up the day for the return date of that rule and issue 
the alternative writ twenty four hours later if he sees fit to do it, or he can 
make it five days. So after all we come back again to the question of the courts. 

On this question of the multiplicity of the copies of the declaration, when 
you are suing a number of parties who have a community of interests and in 
all probability might be represented by one attorney, again we get back to the 
point where most any rule is going to cause some extra expense, perhaps, and 
inconvenience. I don’t know who would be the judge, where a man and his wife 
and six children are being sued,—who would be the judge as to which of those 
children should get a copy of the declaration or which should not or, if none of 
them should. Very often children at eighteen are married and have their own 
separate household, or may be at outs with the old man, so to speak, and they 
wouldn’t want his lawyer. Now who is to say whether that man should have a 
copy of the declartion served on him, as a child, and none on the balance? I 
don’t know, but I think we are getting into dangerous territory when you are 
going to leave it to someone’s judgment as to who should get a copy of the 
declaration and who should not. Now if our rule requires that a copy of the 
declaration shall accompany the summons,—we know that they have all got 
to be served with the summons—then we had better be on safe ground and let 
everybody get a copy of it, or, do like we have it in our proposed rules now, 
and just leave one copy with the clerk if you are suing one man, or two copies 
if you are suing two or more, and let them pick it up at the clerk’s office. Let 
them shuffle for themselves if they are going to get separate counsel. But 
that is a matter that we are going to give further discussion to, and I appre- 
ciate your suggestions about trying to get around having to make so many copies 
of your declarations to be served. 

MR. BEGGS: Gentlemen, I am sure from the discussion thus far of these 
rules, you have gained some idea of the tremendous amount of work that Mr. 
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Wigginton and This Committee have done. I am certain that you have been 
impressed with his knowledge of practically every question that has been raised. 
Bob Pleus has been called upon only once. This discussion will resume this 
afternoon in this room at two o’clock. We are about to adjourn now for lunch. 
I know you will be interested in some announcements that I am about to make. 
Let me encourage you to be back as promptly as you can for the afternoon 
session at two o’clock. We will try to conclude that session for all of you to 
enjoy some pleasures this afternoon as well as this evening. 

We have an expression of regret from Judge Louie W. Strum, U. S. District 
Judge, because of his inability to be present and conveying his best wishes for 
a successful meeting of the Association. 

The Conference of Bar Delegates will now adjourn to be reconvened at two 
o’clock this afternoon. Please be back as promptly as possible for the afternoon 
session. 

... The Conference of Bar Delegates then adjourned until two o’clock 

P. M., Thursday, April 15th, 1948. 


AFTERNOON SESSION 
WEDNESDAY, APRIL 15, 1948, 2:00 P. M. 


MR. BEGGS: Gentlemen, the Conference of Bar Delegates will come to 
order. Upon the conclusion of the discussion of the Rules of Civil Procedure 
this afternoon, we will receive the reports of several committees who have im- 
portant proposals for consideration by this Conference and by the Convention. 
I suppose there will be sufficient time for that later this afternoon. However, 
the rules are to be given priority, and if they require all of the afternoon, that 
will be permissible. Some one was asking me this morning why no reference 
was made, in the introduction of the able Chairman of the Committee on Rules 
of Civil Procedure, as to his ability on the subject of libel and slander. Some 
one has also asked if it would be appropriate to inquire of him and his asso- 
ciates as to what part of that judgment will actually go to the Florida A. & M. 
College. That is important. 

We will resume, at this point, the discussion of the Rules of Civil Procedure 
by the Hon. John T. Wigginton, of Tallahassee, Chairman of that Committee. 

MR. WIGGINTON: In the first place, I do not think anybody asked Mr. 
Beggs about that, and as to his inquiry, I want to file a plea of privilege. 

I think, perhaps, you gentlemen are getting a little tired of listening to me 
talk and make explanations of these matters so I am going to ask Bob Pleus 
to take over from here and I will sit back and see if I can be of a little assistance 
to him and let Bob answer some of the questions. Bob, will you do that? 

MR. PLEUS: It is all right with me but if it were left to me, I would say 
“go right on’. I think we might proceed on the question and answer theory 
and see if we cannot clear up any thoughts that you have, and we will also 
welcome, and welcome most heartily, any suggestions that you might make. 

MR. DeJARNETT: With reference to matters that I know are going to 
arise, we, all of us, will make a lot of mistakes in connection with the adminis- 
tration of these rules. As the rules are now set up, there is no provision whereby 
a judge can relieve a lawyer for mistake or inadvertence. There are going to 
be a lot of times when we are going to be caught with our pants down, because 
in the process of trying to decide how to operate under these rules, we are 
going to make some mistakes. Some of them are going to be honest mistakes 
and some of them are going to be just because we have got to do it today and 
didn’t do it until tomorrow. For instance as the rules are now constituted, 
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under the admissions, “‘Requests for Admissions’, if the request for admissions 
is filed and you do not answer it within ten days, why then the facts called 
for by that request are admitted. Even though they may not be true, they 
may be the very guts of your law suit. Well now it is perfectly obvious that if, 
through some mistake of counsel, or through some inadvertence of counsel, that 
happens, there should be some method set up whereby the mistake could be 
remedied. That is taken care of in the Federal Rules, under Rule 60, and here 
is what that rule says: 

“On motion and upon such terms as are just, the Court may relieve a party 
or his legal representative from a final judgment, order or process, for the 
following reasons: (1) Mistake, inadvertence, surprise or excusable neglect.” 

And then it goes ahead and lists other matters as newly discovered evidence 
and things of that kind. I believe that the adoption, and the adding to these 
rules, of Federal Rule 60, would put us in a position where we could then apply 
to the Court, and the Court, in the justice of the case demanded, could give us 
the relief that all of us are going to find ourselves ‘asking for. 

MR. PLEUS: I think that is a splendid suggestion and I am sure that 
the Committee will see fit to incorporate in the rules if they do not have in 
the draft, a rule comparable to Federal Rule 60. 

Now are there any other suggestions? 

MR. DIXON: I would like to make one suggestion for a modification of 
Rule 26. The suggestion might also be extended to the other rules relating to 
discovery. The suggestion which I have to make is based, primarily, upon an 
experience which happened to me, or rather that happened to my client about 
four years ago, under the Federal Rules and under the Federal Provisions in 
regard to interrogatories to opposite parties. A suit was filed under the Wage 
and Hour Act by 487 plaintiffs. Interrogatories were almost immediately filed, 
calling upon the defendant, the employer, to supply complete payroll records 
showing the straight time and the overtime which would be payable to the 
487 plaintiffs, if they were covered under the Federal Statute. The defendant 
contended that there was no such coverage under the Wage and Hour Act, and 
filed a motion to dismiss, based upon that grounds. He also filed objections 
to the interrogatories. The objections to the interrogatories were overruled and 
the court reserved ruling upon the motion to dismiss until the conclusion of 
the case. My client had to answer that interrogatoroy. It kept sixteen people 
working nine weeks and the payroll alone was over sixteen thousand dollars. 
When it came on for final hearing, this evidence accumulated by the answers 
to these interrogatories was never even referred to because the case was dis- 
missed upon motion. Not upon the trial of the merits. Dismissed upon the 
point of law that there was no coverage. I do not like any rule which will 
even permit a client to be charged with $16,000.00 expense to answer an in- 
terrogatory which ultimately turns out to be useless. I do not believe that any 
rule for discovery, which is capable of such abuse, should ever be adopted. I 
realize that the Committee working on these rules, has, as nearly as they could, 
endeavored to approximate them to the Federal Rules. If I have any criticism 
of the Committee, it is because they have not endeavored to improve upon the 
Federal Rules. As near as I can observe from this draft, in place of trying to 
improve upon the Federal Rules, they have tried to imitate them. The Federal 
Rules are not perfect by any means. They were adopted in 1936, as you will 
recall, and almost immediately, certain imperfections appeared in them. They 
were revised and the revisions later became effective on the 19th of March of 
this year. We have had less than a month’s experience with the rules as revised. 
If you followed the comment of the Advisory Committee, as it appeared at 
various times in the American Bar Association Journal, you will realize that 
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the Advisory Committee to the Supreme Court, that brought about the revision 
of the Federal Rules, was, itself, extremely and violently divided, so that the 
Federal Rules are far from being the unanimous product of the best minds 
of the profession. It was the product, at best, of a compromise, and even that 
compromise failed to obtain the assent of a substantial portion of the Advisory 
Committee to the Supreme Court. It seems to me that if we are to have a re- 
vision of the rules of practice—our practice rules—we should not be satisfied 
merely to imitate the Federal Rules but we should try to improve upon them. 
Based upon my own experience, I would say that any rule that is capable of 
operating as this rule did, as I have described, is a bad rule and we should not 
have it. I realize that some discovery, by way of interrogatories, is proper. 
I therefore suggest to the Committee a substitute for Rule 26, a rule which 
will read approximately this way: 

“That prior to the time when a case becomes at issue, the person seeking 
the discovery must make an affirmative showing of good cause why the dis- 
covery should be granted’’. 

Present that to the court and then let the court order the discovery if the 
court feels that good cause has been shown. After issue has been reached, after 
the court has ruled upon the sufficiency of the pleadings and whether the 
position of the plaintiff is sound, as a matter of law; whether the position of 
the defendant is sound as a matter law, and then let either party have whatever 
discovery they please, and put the burden then upon the person resisting the 
discovery to show why it should not be granted. It seems to me that that 
would accomplish all of the good features that the Federal Discovery Rule has, 
and would avoid the possibilities of abuse of it, such as these rules were cer- 
tainly capable of. I therefore would like to make that as a suggestion to the 
members of this Committee. 

I would also like to make one inquiry. Is it proposed to continue with the 
rule permitting interlocutory appeals? In Common Law actions? Or, is that to be 
abandoned? Was that outside the function of this Committee? 

MRS. PLEUS: That was outside of the function of this Committee on 
these rules and we turned that down. We specifically refused to deal with that 
in our Committee. 

May I ask one question in regard to your comment? The situation that you 
gave by way of illustration, did that arise—of course it arose under the original 
Rule 33, did it not? 

MR. DIXON: It arose under the Federal Rules governing interrogatories, 
which was, prior to its present form, which gives the protection of Rule 30 (b). 

MR. PLEUS: That is right. The order for the protection of the parties. 

MR. DIXON: In this particular case such an order was sought and denied. 

MR. PLEUS: Was it because there was no authority to grant it? Is that 
not probably one of the instances that led to it? 

MR. DIXON: I cannot tell you what went on in the judge’s mind. There 
was a motion to postpone the filing of the answers to the interrogatories, to 
allow additional time, in which they might not be answered until the court 
had completely ruled on the question of the sufficiency of the pleadings. It was 
denied. Now, for what reason, and, what operated on the judge’s mind, I cannot 
answer. Nevertheless it cost my client sixteen thousand dollars to answer inter- 
rogatories that were never used. 

MR. PLEUS: I just call the Conference’s attention to the fact that under 
our proposed state rules, as under the Federal Rule as amended, the provisions 
with reference to protective orders are fully incorporated now, as to interroga- 
tories, as they had been prior to this time in the Federal Rules, applicable only 
to depositions and other discovery process. The Federal Rules were amended 
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to specifically give those provisions with reference to protective orders in con- 
nection with interrogatories. Our proposed draft incorporates that same feature. 
Now under those protective features, after notice is served, or after interroga- 
tories are served, upon motion seasonably made by any party or by the person 
to be examined, and upon notice and for good cause shown, the court in which 
the action is pending, may make an order that the deposition shall not be taken, 
or that it may be taken only at some designated place other than stated in the 
notice, or that it may be taken only on written interrogatories, and here is 
where the applicable provisions as to interrogatories apply. Or, that certain 
matters shall not be inquired into, or that the scope of the examination shall 
be limited to certain matters, or that the examination shall be held with no one 
present except the parties to the action and their officers and counsel, or that 
after being sealed, the deposition shall be opened only by order of court in 
secret process, and so forth, and not divulged. In other words, as the Com- 
mittee saw it there was ample protection there. And, after all, we can’t make 
good courts and good judges just by adopting rules. The efficacy of the rule 
and what is accomplished by it, is, in the final analysis, the judge who admin- 
isters that rule. But there is certainly the right there as to protective orders. 

MR. WIGGINTON: Are there other comments? 

... To which inquiry there was no response. 

MR. DeJARNETT: Just one moment. In order that there might be no 
misunderstanding, I want to state that I am “agin em”, so I want to take a 
broadside at them. So excuse me, John, for treading on your toes. 

MR. BEGGS: I suggest, if you are going to discuss the rules, generally, 
that it be limited until the time that the motion is made to adopt them, or, 
approve or disapprove them. Now, the comment is on specific rules. 

Mr. DeJARNETT: Thank you sir. That saves me an awful lot of trouble. 

MR. BRADFORD: I would like to ask the Committee why the Committee 
would not include the question of interlocutory appeal in law cases, such as we 
have in Chancery? Is there some specific reason? 

MR. PLEUS: I can only speak from my recollection of our discussions 
at that time, when the matter came up. Now John can probably better verify 
this than I can. But, my recollection is that it was brought up and it was 
specifically discussed and it was determined not to include it in this present 
draft of the rules. Now, many reasons were given for that action. That a 
common law action is not and should not be the subject of the delays that are 
incident to interlocutory appeals or appeals from interlocutory proceedings 
and orders. 

MR. WIGGINTON: I will supplement that, Bob, by saying this: The Com- 
mittee realized that in actions at law, the great bulk of them, or many of them, 
the important ones, involved personal injuries. It was our feeling that when a 
man is injured and goes into court, seeking redress, that he should be entitled 
to and get as speedy a trial as possible. And, appeals from interlocutory orders 
at law would only tend to keep that man in court by constant appeals to the 
Supreme Court until perhaps he has died or the money could do him no good. 
Now there was an additional consideration that was discussed by our Com- 
mittee, and that was gained in talks and conferences with others. We know, as 
you do, that our Supreme Court has only seven men on it. We know that there 
is a tremendous volume of work there, resting on the Court’s shoulders. They 
are constantly under pressure to turn out more work, and of course many lawyers 
want better work. I think the members of the Court recognize that they are 
not, at times, doing their best work because of the great press and volume of 
work that is handled through that Court. Florida is growing and expanding 
and the population is increasing and so forth, which means more litigation, of 
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course. They are doing all they can within the limits of their ability. I think 
the members were of the opinion that if we inaugurate a rule that will permit 
interlocutory appeals at law, it is going to greatly multiply the matters that 
they will have on hand for disposition. It would be almost impossible for that 
amount of work to be disposed of. So, those factors being considered, and the 
further fact that there is no provision for interlocutory appeals provided, I 
submit, frankly, it is not advisable at this time. Some of the members felt that 
under strange and extraordinary circumstances, an appeal from an interlocutory 
order at law, should be allowed. But none of us had enough sense to figure up 
a rule that would take care of that type of situation. We, therefore, would not 
include in our draft, a rule permitting interlocutory appeals at law. We did 
not think it advisable or wise. 

MR. AUSLEY: It occurs to me that the reasons for interlocutory appeals 
are just as numerous as the ones expressed against them. I concur that it would 
probably lead innumerable cases going to the Supreme Court but I cannot see 
the reason why we should limit our rules merely to fit a court system that may 
be antiquated. I just wanted to voice an opposition on that point. Very defi- 
nitely I have seen the case where a plaintiff was required to go to trial before 
a referee because the judge would not permit us to use a jury, saying that the 
jury could not comprehend the evidence. We, of course, had certain witnesses 
that we wanted to catch at that time and we were forced to go to trial on a 
case that we felt should not be tried under that system at all but should have 
been submitted to a jury. We were just at the court’s mercy so to speak but 
had to do it at that time. If we had been permitted to go up on an inerlocutory 
appeal to the Supreme Court and have the Supreme Court straighten out the 
judge on that particular point, we could have had our jury hearing. I think 
that there would be, certainly, as many reasons why the interlocutory appeal 
would be in order to establish the law of a case in a law case, such as there 
are in equity. I certainly can see no reason to differentiate between interlocu- 
tory appeals from one branch as against the other. 

MR. PLEUS: Are here any other further comments? 

MR. GREEN: Mr. Chairman, on that point, it seems to me that I recall 
that there was a further reason why the Committee did not act on that, and 
that is that it was thought that it was not within the scope of procedure. The 
question of whether we have interlocutory appeals at Common Law, really 
isn’t the province of the Committee. That is for the Legislature to promul- 
gate. I recollect that when this matter came up before the Committee, before, 
one of the reasons we declined to act on it was we felt it was not within the 
scope of procedure. That is a matter that the Legislature must determine. 

MR. PLEUS: Are there an further comments? 

MR. GRAY: It occurs to me that it is obviously admitted by the Rules 
Committee that in many, or all times, if these rules are promulgated, with 
the idea that the court have tremendous authority in the exercise of dis- 
cretion. Then that being the case,—personally I am not in favor of inter- 
locutory appeals and burdening the courts,—it does seem that the party ligti- 
gant should have some way to curb a court in the event of an arbitrary 
abuse of discretion. Now, the fact that the person is hurt, that is all right. 
But, it isn’t presumed, Mr. Wigginton, that he is hurt and there was liability 
under the law. The question as I see it, is to where, if the judges, as instances 
have been cited by Mr. Dixon and others, have, for reasons within their own 
minds worked a hardship in the use of these rules, then how is the attorney 
or the party litigant going to protect himself under the rules if an interlocu- 
tory appeal is not granted to him. They are helpless, one way or another, 
as I illustrated to you this morning. It is the plaintiff’s case, but he can 
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bring it over again. You can enter a default against the defendant. And that 
is how we will find ourselves when we give to the court this tremendous 
power in the exercise of a very important rule. 

MR. PARKER: I am very much opposed to having these rules incor- 
porate any provision that would allow an interlocutory appeal in a common 
law action. I think it requies only one thought that the purpose of a common 
law suit in its effectiveness, as distinguished from an equitable action, to 
make it readily apparent that under a system such as we have, with only 
one appellate court, that it is not.a practical rule to adopt or to permit to be 
adopted or to be permitted to be incorporated in our procedure. To begin 
with, a common law action for damages can put a defendant, ordinarily, to 
no expense other than the defense of the cause. It can deprive him of no rights 
in property; it can take nothing from the defendant until a final judgment 
has been rendered, which, of course, pre-supposes a trial by jury, and the ren- 
dition of a verdict for the plaintiff, and a judgment based upon that verdict. 
Now, on the other hand, in an equitable proceeding, all of us know that inter- 
locutory orders, where courts can issue injunctions of a compulsory nature, or 
of a prohibitory character, the valuable property rights in causes of action can 
be protected by appeals from interlocutory orders. It strikes me that then you 
do not need an interlocutory order or interlocutory right of appeal in a common 
law action. It is the same thing as saying that every defendant, ostensibly 
questions the right of every plaintiff to file a law suit to start with. And of 
course all of us know that under our system of jurisprudence, a plaintiff has 
got the right to sue anybody at any time, and one of the hazards of civilized life 
is having to defend it. Now, as Mr. Wigginton has pointed out, the Supreme 
Court does not have but seven men on it. Their deliberations cover some eleven 
to fifteen hundred cases a year. I was informed by the clerk, about two or 
three months ago,—I believe I have that space in time about right—that more 
cases were filed in the Supreme Court in one month then than had ever been 
filed before, including the period of time back in 1925, during the boom. Now 
we do not want to kill the judges over there all off. We are not that much 
disappointed, or do not have the feeling that they are not performing their 
work property. And if you allow interlocutory appeals in every common law 
order or even if you sit down and with all of the skill and ingenuity that the 
human mind could command, and tried to put limitations on the right, it would 
still be attempted to be exercised, and you are appealing from orders that, in 
effect, grant no substantial right to the plaintiff in the cause or against the 
defendant until the case is finally terminated. That is one reason. Now another 
one is it is not done in the Federal Court under the Federal Rules, which these 
rules, in good part, are patterned after. So far as I know, it is not permitted in 
any common law state. I believe at one time, in an examination of this question 
about two or three years ago, with the Junior Bar Section, some folks wanted 
all of the interlocutory appeals in common law actions, and looked it up, and 
found that it was not permitted. Now, under those circumstances I certainly 
trust that this body will permit the recommendation of the Committee to stand 
and not require that it should be put in. I do not think it is justified. I think 
it is going to cause far more trouble than anybody will ever get any benefit 
from, except the benefit of delay and that is the very thing that the Bar Associa- 
tion has been attempting, in the adoption of these rules, to stop, so the public con- 
fidence can be restored in the courts to the extent that they will at least know that 
things are handled in an orderly and expeditious way without having the course 
of a law suit interrupted five or six times for interlocutory appeals. 

MR. PLEUS: I will just remind the Conference again of the feeling of 
the Committee, as emphasized by Mr. Green, that these rules are for the direc- 
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tion or government procedure in our trial courts. They have nothing to do with 
appellate procedure, let alone the giving of any right which is new to our 
system on an appeal, that heretofore has not existed, any more so than the 
Federal Rules of Civil Procedure, or even remotely such on any question of 
rights to or manner of conducting appellate proceedings. That, I believe, was 
the fundamental reason in the minds of the Committee, that that question was 
beyond the scope of the Committee’s work. Now, are there any further com- 
ments? Let us have them all. 

MR. BEGGS: Gentlemen, there is no desire to curtail this discussion. I 
wonder if we have arrived at the point where the fundamental question might 
be submitted in the form of a motion. 

MR. WIGGINTON: Mr. President, I move the adoption of this draft of 
ruies, as our Committee’s report. I move its adoption by the Conference. 

MR. PLEUS: Second the motion. 

MR. BEGGS: It has been moved and seconded that the rules as presented 
by the Committee, with such modifications as today’s discussion may necessi- 
tate, be recommended to the Section of the Bar for approval and endorsement 
by the State Bar Association. 

MR. WIGGINTON: I want it clearly understood that that is on the con- 
dition that what I said this morning would be done. That is, a transcript of 
these proceedings will be before the joint committees of the Supreme Court 
and the State Bar Association for further consideration, together with all of 
the comments and suggestions that we can get from you gentlemen and others, 
who read the rules between now and that time, and each of those suggestions 
and recommendations will be given earnest and careful and sincere attention 
on the part of your Committee. And, where they can be adopted and worked 
into these rules, that will be done. It is on that condition that I have moved 
the adoption. 

MR. BEGGS: The floor, now, is open for discussion. 

MR. KEEN: May I ask a question? 

MR. BEGGS: Come right up. 

MR. KEEN: My inquiry is this. Will the Committee set a date, or set 
a time, after which, no recommendations will be considered, so that everybody 
will know beyond what time the Committee will not consider suggestions for 
changes in the rules, and so that everybody who is interested, will know that 
there is a dead line of one month or two months, or three months, or hewever 
long you want to have it, so that everybody will have an opportunity and full 
opportunity to get before the Committee, all suggestions that they may care 
to make. If you do not fix some definite date, somebody’s suggestions will not 
be considered. 

MR. WIGGINTON: Mr. Keen, I think the action for that will lie largely 
with Judge Terrell and his Committee, as to what date they will want to sit 
down and finish up the matter. It is my hope that we can accomplish that so 
that it will be concluded before the Supreme Court goes into recess in August. 
I think I can give the assurance to the Conference that it will not be done 
within sixty days and we hope that it will be done within ninety days. I think 
that will carry us right up to the summer recess of the Court so that during that 
recess we can be working on our final draft and come back in position to present 
a petition with our final draft shortly after the Court reconvenes in September. 
So I think there will be no fear that that will be done under sixty days and we 
hope to do it within ninety. But it will finally lie with Judge Terrell, I think, 
as to when he wants to reconvene his Committee in joint session with ours. 
We will conform to their wishes and pleasure. 

MR. BEGGS: The floor will now be opened for discussion. I assume that 
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there will be those who will desire to speak both for and against the adoption 
of the motion. It will be my endeavor to recognize one speaker on one position 
and one speaker on the other side, alternately, until all who desire to speak 
have been heard. As there may be a large number of speakers, I ask all of you 
who desire to talk to be as brief as you conveniently can. The first speaker 
to be recognized will be Mr. Bradford. 

... The floor was then opened for discussion by the President, for the 

purpose of permitting such members as desired, to express their 
views in support of or opposition to the motion as made. 

MR. BEGGS: I want to remind you gentlemen that we desire to adjourn 
at four-thirty this afternoon. We have about twenty five minutes to go. We 
have several important and interesting committee reports to consider and I 
hope that we can dispose of them before we adjourn. 

Now, the question before the house is whether this Conference, in convention 
assembled, recommend the adoption of the Proposed Rules of Civil Procedure by 
the Supreme Court for promulgation as the rules of practice in this State. I 
assume that there will be a standing vote. I will ask the Secretary to count 
all of the votes on the right of this aisle and I will try to count them to the left. 

... A tabulation of the vote on the motion, as announced by the Presi- 

dent is as follows: 
In favor of the motion. 63 
Opposed to the motion. 7 

MR. BEGGS: The Chair recognizes at this time, Mrs. Ethel Ernest Murrell, 
of Miami, who, for several years now, has served as Chairman on the Committee 
on married women’s rights. I trust you will remain to hear the very novel bill 
that is to be presented for the emancipation of married men. 

MRS. MURRELL: This bill, the author of which is Ed R. Bentley, whom 
I know you all know and respect, I will read without any preliminaries. 

TO AMEND CHAPTER 21976 OF THE LAWS OF FLORIDA, 1943, being 
an act relating to the removal of disabilities of married women and providing 
corresponding rights for the husbands. Be it enacted by the Legislature of 
the State of Florida:: 

1. That Chapter 21976 of the Laws of Florida, 1943, be and the same is 
hereby amended by adding thereto a section to be known as 9(a), as follows: 

That upon a married woman being made a free dealer as provided by this 
act, giving her the right to take charge of and manage her own property as if 
she were not married, the husband of such woman, on and after date of said 
decree, shall also have the right to perform any and all acts, matters and things 
in respect to his own estate and property, whether real or personal, that he 
could do if he were not married, provided, however, that this law shall not 
apply to homestead property. 

(2) That this act shall take effect upon immediately becoming a law. 

Now this bill is not unanimously recommended by the Committee, but it is 
recommended by the Committee with one vote against it. The Committee con- 
sists of the Hon. Glenn Terrell, Ed R. Bentley, Helen Hunt West, A. S. Bradley, 
Thelma H. Waybright, and Ophelia Lester. I would like to tell you that the 
vote in the Committee was not against the principle involved in the bill but 
Mrs. West of Jacksonville, voted against it simply because she felt that equality 
should not come through this kind of an act. She felt it should be a sweeping 
gesture, removing all discrimination. 

Now I do not believe that any argument is necessary. I think the bill speaks 
for itself. It is an attempt to further equalize the laws of Florida as they apply 
to men and women. I have spoken to you so often on this subject that you all 
know all of my argument. It is, however, in the best trend of the times. Every 
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place in the world, the thinking is tending toward the emancipation of women 
and the emancipation of men. Consequently we present to you this act which 
equalizes the Free Dealers’ Act of Florida. I hope that you will vote for it today. 

MR. BEGGS: You have heard the report of the Committee. What is your 
pleasure? You may prefer at this time to adopt the report and its legislation, 
or you may prefer to recommend that it be published in the Bar Journal for 
further consideration at a subsequent meeting but prior to the next session of 
the Legislature. Or, you may be opposed to the report in its entirety. Do I 
hear a motion with respect to the report of the Committee. 

MR. HEMPHILL: I move that the report be published in the Bar Journal 
and taken up for further consideration at a Conference of Bar Delegates. 

MR. OSSINSKY: 1 second the motion. 

... The motion, having been duly seconded upon being put to a vote, 

was approved. 

MR. BEGGS: Mrs. Murreil, thank you very much for the fine work you 
and your Committee have been doing and I am sure that the members of the 
Bar will be interested in giving further study to this proposal. 

The State Bar Association was requested by a Committee of the last Legis- 
lature, to give some consideretion to two proposed uniform acts. One of them 
is the Uniform Sales Act. Mr. William G. Steel of the Dade County Bar is 
Chairman of that Committee. Mr. Steel, are you present and prepared to make 
your report? 

MR. STEEL: Yes, sir. 

MR. STEEL GAVE HIS REPORT. 

MR. BEGGS: Thank you, Mr. Steel. This report is somewhat in the same 
situation as the report of the Committee on married women’s rights. You may 
prefer at this time to adopt the report or recommend its publication in the 
Bar Journal for further consideration at a later meeting. What is your pleasure 
in reference to this report? 

MR. MILLARD: (Miami) Mr. President, I urge that the report of the 


Committee be adopted, or, | move that the Delegates approve it and recommend 
it to the Association. 


MR. HEMPHILL: I second the motion. 

MR. BEGGS: It has been moved and seconded that the report of the Com- 
mittee be adopted. Is there any discussion? ‘ 

MR. RAILEY: It seems to me this is a matter that was just brought up. 
At least, so far as I am concerned, this is the first time I have ever heard of 
it. I doubt if there are twenty percent of the lawyers in this room that know 
anything about what the bill is. ! want to ask if it has ever been considered 
by the gentlemen who are really affected by this bill, that is, the business organi- 
zations of Florida. Does it affect sales of real estate? Does it affect sales of 
merchandise? I would like to know. 

MR. STEEL: The bill does not affect sales of realty. It affects only the 
sales of changeable personality. Mortgages are expressly excluded from the 
act. It does not affect bonds or stocks or anything else. 

MR. RAILEY: The very fact that it does affect retail sales and sales of 
personal property, I think that it should be thoroughly studied and I do not 
think that the Bar should adopt it or recommend it until it has been studied 
by the Mercantile Associations of the State of Florida. For those reasons I 
offer a substitute to the motion, that the matter be referred back to the Com- 
mittee for further study; that it further be referred to the mercantile organi- 
zations of the State of Florida for their study; and ask that a report be made 
at the next session of this Association. 

MR. BEGGS: Is there a second to the motion. 
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MR. HEMPHILL: I second the 
motion. 

MR. BEGGS: Your second is to 
the substitute motion? 

MR. HEMPHILL: Yes. 

. There was no further discus- 
sion. 

. The motion having been duly 
seconded, and having been put 
to a vote, the tabulation was 
as follows: 

MR. BEGGS: The substitute mo- 
tion is lost by nine votes. 

MR. BEGGS: Now we go back 
to the consideration of the main 
motion. 

.The motion having been duly 
seconded and having been put 
to a vote, the tabulation was 
as follows: 

In favor of the motion 17 
Opposed to the motion 12 

MR. BEGGS: We have now ar- 
rived at the adjournment hour. Your 
patience and kind attention today is 
appreciated and I will look for you 
back here in the morning at nine- 
thirty, when, there is every indica- 
tion that we will have an outstand- 
ing convention with perhaps the 
largest attendance in our history. 
Thank you very much. 

.The meeting thereupon ad- 
journed. 
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